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i Court of Appeals
of the State of Georgia

L

ATLANTA, AUG 2 5 2009

The Court ofAppeals herebypasses thefollowing order:

MD-10-001. JONATHAN JARMAN v. NANCY BAUER JARMAN.

Jonathan Jarman seeks emergency relief from the trial court's order granting
Nancy Bauer Jarman's motion to set aside supersedeas and recall orders. As set forth
inthis court's June 4, 2009 order in Case No. A09D0382, Jonathan Jarman's appeal
from multiple trial court orders falls within the Supreme Court of Georgia's
jurisdiction over divorce and alimony cases. This motion for emergency relief is
therefore transferred to the Supreme Court.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta AUG 2 5 2009

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe seal ofsaidcourt
hereto affixed the day andyearlastabove written.

: £./n*^y^_
Clerk.
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SUPREME COURT OF GEORGIA

Remittitur, Case No. S10C0259 Atlanta, February 01, 2010

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

VADIS FRONE v. CITY OF RIVERDALE

Upon consideration of the petition for certiorari filed to review the judgment
of the Court of Appeals in this case, it is ordered that the writ be hereby denied.

All the Justices concur.

Lower Court Case No.

08P63066

SUPREME COURT OF THE STATE OF GEORGIA

Clerk's Office, Atlanta February 28, 2010

I herby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto r,.
affixed the day and year last above written^ V, ~r

C-

s/iflt
, Deputy



Court of Appeals
of the State of Georgia

ATLANTA, SEP 24 2009

The Court ofAppeals hereby passes thefollowing order:

MD10-002. FRONE v. CITY OF RIVERDALE.

The Municipal Court of the City of Riverdale found Vadis J. Frone guilty of

speeding on February 10, 2009, and fined him $250. On September 9, 2009, Frone

filed a notice of appeal from that finding, which has not yet been docketed in this

Court. Frone has filed an emergencymotion"to halt 45 day incarceration," alleging

^, that the lower court ordered him to appear on October 1, 2009, and either pay afine
of $250 or serve 45 days in jail.1 Frone asks this Court to halt his incarceration

pending the outcome of his appeal.

This Courtmayissueemergency supersedeas ordersonlyas maybe necessary

topreserve jurisdiction ofan appeal or to prevent the contested issue from becoming
moot. Courtof Appeals Rule 40 (b). Themotion presents no emergency inasmuch

as Frone has only been ordered to pay a fine; he has not been orderedto servetime

injail. Additionally, we note thatit appears this Court does nothavejurisdiction over

Frone's appeal. A notice ofappeal must befiled within 30days after the entry ofan
appealable judgment. OCGA § 5-6- 38 (a). The proper and timely filing ofa notice
of appeal is an absolute requirement to confer jurisdiction upon this Court. See

C

1The disposition form filed in support of Frone's motion indicates only that
Frone must pay a $250 fine; there is no evidence that Frone may be subject to jail
time.
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Couch v. United Paperworkers Int'l. Union, 224 Ga. App. 721 (482 SE2d 704)

(1997). Frone's notice of appeal was filed almost seven months after the trial court's

order of February 10,2009. As Frone cannot satisfy the requirements of Rule 40 (b),

his motion is DENIED.

CourtofAppeals of the State ofGeorgia
Clerk's Office, Atlanta SEP 2 4 2009

/ certify that the above is a true extract from

the minutes of the Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Uj^u £. A\~t.', as.
, Clerk.

-2-



Court of Appeals
of the State of Georgia

ATLANTA, OCT -1 2009

The Court ofAppeals hereby passes thefollowing order:

MD10-002. FRONE v. CITY OF RIVERDALE.

The motion for reconsideration of motion to halt 45-day incarceration having

been read and considered, it is hereby DENIED.

Court of Appealsof theStateofGeorgia
Clerk's Office, Atlanta QCT - 1 2009
/ certify that the above is a true extract from

(^ the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature andthe seal of saidcourt

hereto affixed the day and yearlastabove written.

6>^....^../^*^.--;-2Si- Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 23 2009

The Court ofAppeals herebypasses thefollowing order:

MD10-003. IN THE INTEREST OF: A. S., A. S., AND A. A. S.

The Juvenile Court of Cobb County held a review hearing on the disposition

placement of A. S., A. S., and A. A. S. on September 15, 2009, in which appellant
LewisAlanCarlton, thenamedfather, invokedhisFifthAmendmentprivilegeagainst

self-incrimination in response to several questions regarding his contact with the

mother and the children, their whereabouts, and the financial support of their

necessities. The court held Carlton in contemptand directed his incarceration"until

such time ashe seeks to purge his contempt by providing suchinformation asknown

to him " Appellant has filed a motion for emergency supersedeas seeking a stay

of the juvenile court's order, dated September 15, 2009. To the extent that the
juvenile court has not vacated such order, the same is hereby stayed pending
resolution of the issues raised on appeal relating to the invocation by Lewis Alan

Carlton of his Fifth Amendment rights, and Appellant's Motion for Emergency

Supersedeas pursuant to Rule 40 (b) is accordingly GRANTED.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta SEP 23 2009
/ certify that the above is a true extract from

the minutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed theday andyear last above written.

<- •• O&U &-/*\~t-%^- Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 25 2009

The Court ofAppeals hereby passes thefollowing order:

MD 10-004. JENKINS v. SMITH, et al.

Theappellant wants anorderimposing a stayand supersedeas because the trial

court has scheduled a hearingfor September30,2009. We do not know whether that

hearing will or will not take place and we do not know what action, if any, will be

taken at that hearing. If any party is dissatisfied with actions taken at that hearing,

it may appeal after the hearing if the orders issued then are appealable. But we

decline to grant anticipating relief. The motion is DENIED.

CourtofAppeals of the State ofGeorgia
Clerk's Office, Atlanta SEP 25 2009
/ certify that the above is a true extractfrom

the minutes of the Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day and year last above written.

<tg__ £._}*_:..:__... Clerk.
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( Court of Appeals
of the State of Georgia

L

ATLANTA, 0CT 2 2 2009

The Court ofAppeals hereby passes thefollowing order:

MD-10-006. BOURNEY v. WOOD et al.

Before this Court is Appellant's Emergency Motion for Expedited and/or
Emergency Review and Appellant's Emergency Motion to Stay Enforcement ofthe
ExParte October 5, 2009 Order (collectively, the"Emergency Motions"). At issue

in the Emergency Motions is the propriety ofthe October 5,2009 order entered by the
Superior Court ofForsyth County appointing a temporary receiver and temporarily
enjoining appellant from certain activities (the "Order").

We are concerned about the scope of the Order. See generally Patel v. Patel,
280 Ga. 292,293-295 (627 SE2d 21) (2006) (discussing receiverships). Nevertheless,
the Order is set to expire on October 27, 2009, and the trial court is scheduled to
conduct a hearing on that date to address whether the Order should be extended.1
Accordingly, appellant will have afull and fair opportunity to be heard before the trial
court on the propriety ofthe Order and on the issue ofwhether or not the Order should
beextended or itsterms narrowed. TheEmergency Motions, therefore, areDENIED.
Nothing in this order shall preclude appellant from seeking further emergency relief
following the trial court's entry ofa new order after the October 27, 2009 hearing.

1Appellant has fded a direct appeal from the order appointing the temporary
receiver. See OCGA § 5-6-34 (a) (4); Patel, 280 Ga. at 293. The filing ofa direct
appeal from an order appointing atemporary receiver does not divest the trial court

/ of jurisdiction over the case. See OCGA §9-11-62 (a); Black v. Graham, 266 Ga.
^ 154, 156 (3) (464 SE2d 814) (1996).
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£ Court of Appeals
of the State of Georgia

c

ATLANTA, OCT 2 7 2009

The Court ofAppeals hereby passes thefollowing order:

MD-10-007. ORBITZ, LLC v. CITY OF COLUMBUS.

On October 16, 2009, Orbitz, LLC, filed a direct appeal to the Supreme Court

of Georgia, along with an "Emergency Motion for Supersedeas Order Immediately
Vacating Injunction Order." The appeal was from a Ruli Nisi order setting ahearing
on a motion for discovery sanctions for Saturday, October 17, 2009 at 11 a. m., and

the emergency motion sought a stay of that hearing. The Supreme Court initially
issued an order granting the motion, staying the hearing and requesting further

briefing. On October 23, however, the Supreme Court vacated its earlier order and
lifted the stay, finding it lacked jurisdiction to consider the motion. The Supreme

Court then transferred the motion to this Court but did not transfer the appeal.

Accordingly, no appeal is currently pending in the Court of Appeals between these

parties.

Moreover, in determining that it didnot have jurisdiction to consider Orbitz's

motion, theSupreme Court specifically found that the motion involved "atrial court's

order setting a hearing regarding a civil discovery dispute." The Court further held
that the order was not "transformed into an 'injunction' appealable to [the Supreme]

Court because it directs that a corporate party must appear through its human

representative, in this case its CEO." Additionally, the Supreme Court concluded that
"Orbitz's complaint that the order is directed to its CEO is misplaced. The order on
its face is directed to Orbitz, and [the CEO's] attendance is clearly in his official

capacity as acorporate representative. [The CEO] is not involved in this matter in his
^ personal capacity, nor has he appeared in his personal capacity to raise any



c

C

objections." Although Orbitz raises arguments contradicting these findings, this Court

is bound by the Supreme Court's order, which transferred the motion here. Buchan

v. Hobby, 288 Ga. App. 478, 480 (654 SE2d 444) (2007).

Accordingly, because appellate consideration of interlocutory discovery issues

requires adherence to the procedures outlined in OCGA §5-6-34 (b), which

procedures have not been followed here, and considering that no appeal ispending in
this Court, it is clear that this Court lacks jurisdiction to consider the emergency

motion and it is hereby DISMISSED. SeeReliance Ins. Co. v. Cobb County, 235 Ga.

App. 685, 687 (510 SE2d 129) (1998).

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta qqt 2 7 2009
/ certify that the above is a true extract from
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hereto affixed the day and year last above written.

L * , Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, DEC - 1 2009

The Court ofAppeals hereby passes thefollowing order:

MD-10-008. ODUOK v. STEPHENSON et al.

Before this Court is appellant's emergency motion seeking review ofthe trial
court's order denying appellant's motion to proceed in forma pauperis on appeal.
Appellant's emergency motion is hereby DENIED. See Court ofAppeals Rule 40 (b).
The trial court's ruling on all factual issues concerning the ability ofappellant to pay
costs is final and not subject to review. See OCGA § 9-15-2; Morris v. Dept. of
Transp., 209 Ga. App. 40 (432 SE2d 638) (1993); Harris v. State, 170 Ga. App. 726

^ (318 SE2d 315) (1984).

Court of Appeals ofthe State ofGeorgia
Clerk's Office, Atlanta DEC - 1 2009
/ certify that the above is a true extract from

the minutes of the Court ofAppeals ofGeorgia.

Witness my signature and the seal of saidcourt
hereto affixed the day andyear lastabove written.

Ufju zl. A\»±-; _t_ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, DEC 1 5 2009

The Court ofAppeals herebypasses thefollowing order:

MD-10-008. ODUOKv. STEPHENSON etal.

Before this Court is Appellant's "Motion to Set Aside the Order Denying

Appellant's Emergency Motion Seeking Review of the Trial Court's Order

Denying Appellant's Motion to Proceed in Forma Pauperis on Appeal."

Appellant's motion is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta DEC 1 5 2009

/ certify that the above is a true extract from
the minutesofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

UJ^ r. A\~£.", 2EL , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA,
DEC 3 1 2009

The Court ofAppeals hereby passes thefollowing order:

MD10-008. ODUOK v. STEPHENSON, et al.

On November 30, 2009, the movant filed a Rule 40(b) Motion in this Court.

Upon consideration of the motion, the Court issued an order on December 1, 2009,
denying the motion.

On December 28, 2009, the movant filed aNotice ofIntention toApply tothe
Supreme Court of Georgia for a Writ of Certiorari. That notice has been docketed

and requires no action on the part of this Court.

^ Contemporaneously with the filing of the Notice of Intent to Apply for
Certiorari, movant filed a "Motion for Stay of Issuance of Mandate or Remittitur".

Since this Court does not issue remittiturs onthe deposition of Rule 40(b) Motions,
the "Motion for a Stay ofIssuance ofMandate orRemittitur" is hereby DISMISSED
as MOOT.

L

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta npr q i onnq
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the minutes ofthe Court ofAppeals ofGeorgia.
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C Court of Appeals
of the State of Georgia

ATLANTA, DEC - 1 2009

The Court ofAppeals herebypasses thefollowing order:

MD10-009. JOYNERv. THE STATE.

Appellant Dorian Joyner has filed an emergency motion with this Court

pursuant to Court ofAppeals Rule 40 (b), asking that this Court vacate atrial court

order directing him to personally appear for formal arraignment and enter a plea on

December 2,2009, or face issuance ofa bench warrant. We GRANT the emergency

motion because the lawallows a defendant to waive formal arraignment andenter a

not guilty plea through his attorney,1 which Joyner attempted to do on November 9,

2009.

Accordingly, the trial court's November 24,2009 order is vacated to the extent

that it directs the Joyner to personally appear in court or face issuance ofa bench

warrant. In the event that Joyner gives his trial counsel proper permission, counsel

may waive formal arraignment and enter aplea on Joyner's behalf at the December

L See hoggins v. State, 225 Ga. App. 713,714 (2) (484 SE2d 758) (1997).



£ 2, 2009 hearing, and Joyner is not required to personally appear.
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, Court of Appeals
of the State of Georgia

ATLANTA, DEC - 2 2009

The Court ofAppeals herebypasses thefollowing order:

MD10-10. YOUNGBLOOD v. THE STATE.

Victor Youngblood has filed a"Request for Rule 40 (B) Emergency Motion."
Pursuant to Court ofAppeals Rule 40 (b), this Court has the inherent authority to
issue emergency orders "as may be necessary to preserve jurisdiction ofan appeal or
to prevent the contested issue from becoming moot. This power shall be exercised
sparingly." Rule 40 (b) further provides that "[generally, no order will be made or
direction given in an appeal until it has been docketed in this Court." In order to
invoke the Court's emergency authority, a Rule 40 (b) motion must "[c]ontain a

^ stamped 'filed' copy ofthe order being appealed."1 Here, Youngblood has failed to
attach astamped filed copy ofthe order being appealed. Accordingly, this motion is
hereby DENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta DEC - 2 2009
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
Witness my signature and the sealofsaid court

hereto affixed the day andyear last above written.

OJ^ £.A)^t-:,^L Clerk.

1Court of Appeals Rule 40 (b) (2).



^ Court of Appeals
of the State of Georgia

ATLANTA, DEC 1 4 2009

The Court ofAppeals herebypasses thefollowing order:

MD10-10. YOUNGBLOOD v. THE STATE.

Victor Youngblood has filed a motion for reconsideration of the denial ofhis
"Request for Rule 40 (B) Emergency Motion." Pursuant to Court ofAppeals Rule 40
(b), this Court has the inherent authority to issue emergency orders "as may be
necessary to preserve jurisdiction ofan appeal or to prevent the contested issue from
becoming moot. This power shall be exercised sparingly." Having considered the
pleadings submitted in support ofthe motion, we conclude that the emergency relief

i sought by Youngblood is not warranted. Accordingly, Youngblood's motion for
reconsideration is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta DEC 14 2009

/ certify that the above is a true extract from
the minutes of the Court ofAppeals ofGeorgia.
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^ Court of Appeals
of the State of Georgia

ATLANTA, DEC 1 1 2009

The CourtofAppeals herebypasses thefollowing order:

MD10-011. SANTOS v. THE STATE.

Appellant Merwin Santos has filed an emergency motion with this Court

pursuant to Court of Appeals Rule 40 (b), asking that this Courtvacate a trial court

order directinghimto pay a $250fee for representationby a public defender.Because

Santos has failed to attach a stamped "filed" copy of the order being appealed,1 we

DENYthe emergencymotion.Moreover, as Rule 40 (b) (1) states, the power to grant

emergency motions shall be exercised sparingly, and Santos's argument that his

return to state custody fails to support issuance of an emergency order or to

adequately explain why the action requested is time-sensitive.

C

L Court of Appeals Rule 40 (b) (2).
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i Court of Appeals
of the State of Georgia

ATLANTA, JAN 1 3 2010

The Court ofAppeals hereby passes thefollowing order:

MD-10-012. SMALL v. THE STATE.

On January 9, 2010, Cedric A. Small filed a Motion for Emergency Relief.

Small's motion fails to satisfy the criteria set forth in Court of Appeals Rule 40 (b)

and is therefore DENIED.

Court ofAppealsoftheState ofGeorgia
Clerk's Office, Atlanta JAN 13 2010

/ certify that the above is a true extract from
/ the minutes ofthe CourtofAppeals ofGeorgia.
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Court of Appeals
C of the State of Georgia

L

C

JAN 2 6 2010
ATLANTA,

The Court ofAppeals hereby passes thefollowing order:

MD10-013. ATLANTIC STATION, LLC v. VRATSINAS CONSTRUCTION
COMPANY.

Atlantic Station has filed an emergency motion pursuant to Court of Appeals

Rule 40 (b) requesting an order staying arbitration of a contract dispute between the

parties pending a determination ofthe direct appeal filed by Atlantic Station in this

Court. The notice ofappeal acts as asupersedeas until the appeal isdisposed ofinthis

Court. 12052 Associates v. W. C Carson, Inc., 202 Ga. App. 731 (415 SE2d 298)

(1992). We therefore decline to exercise our emergency powers under Rule 40 (b) and

the emergency motion for stay of arbitration is denied.

Court ofAppeals ofthe State ofGeorgia JAN 2 6 2010
Clerk's Office, Atlanta

I certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear lastabove written.
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, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JAN 2 1 2010

The Court ofAppeals hereby passes thefollowing order:

MD10-14. JAMES FISHER v. ALYSON FISHER

Upon consideration ofthe applicant's Motion for Permission to Withdraw

the Rule 40(b) Emergency supersedeas, the same is hereby GRANTED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta j^ 2 1 2010

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.
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^ Court of Appeals
of the State of Georgia

ATLANTA, FEB _8 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-015, AGAN v. GEORGIA DEPARTMENT OF BANKING AND
FINANCE.

Ramsey Suphi Agan filed this emergency motion with the Supreme Court of

Georgia on February 3, 2010, and the motion was transferred to this Court on

February5,2010. Agan seeks a stay ofa pendingmortgage lender licenserevocation

hearing, which is scheduled to takeplace onFebruary 10,2010. Agan fails to show

howgranting this emergency motion isnecessary topreserve thisCourt'sjurisdiction

overany upcoming appeal orto prevent thecontested issue from becoming moot. See

CourtofAppeals Rule 40 (b). Accordingly, Agan's emergency motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta FEB - 8 2010

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixedthe day andyear last above written.

tujj^ z,.£\^:m ., Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, FEB _g m

The Court ofAppeals herebypasses thefollowing order:

Case No. MD-10-015. AGAN v. GEORGIA DEPARTMENT OF BANKING
AND FINANCE.

Upon consideration of the motion for reconsideration filed in this case, it is

ordered that it be hereby denied.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta FEB - 9 2010
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixedthe day andyear last above written.

, Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, FEB -8 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-016. BORDEN v. MORAN.

Nicole Borden filed this emergency motion seeking an order granting

supersedeas pending her appeal ofa dispossessory judgmentissuedagainst her. The

writofpossession issuedagainst Borden bytheMagistrate CourtofGwinnett County

required that Bordenpay into the court registry an amount equal to the past due rent

plus additional monthly rental payments in order to maintain possession of the

premises during the pendency of any appeal. OCGA § 44-7-56 provides that where

^ adispossessory judgment is entered against the tenant, as here, the trial court shall
require the tenant to make suchpayments ifhe or shepursues an appeal. As a result

ofBorden's failure to makesuch payments, sheis notentitledto maintain possession

of the premises pending appeal. Borden has failed to show how granting an

emergency motion is necessary to preserve this Court's jurisdiction over any

upcoming appeal or to prevent the contested issue from becoming moot. See Court

ofAppeals Rule 40 (b). Accordingly, Borden's emergency motion is DENIED.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta FEB - 8 2010

/ certify that the above is a true extractfrom
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

6^_&/?igL\_ Clerk.
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Court ofAppeals
of the State of Georgia

ATLANTA, : J m

The Court ofAppeals herebypasses thefollowing order:
MD-10-017. JEMINEZ v. RAAB.

Miguel A. Jeminez f„ed this emergency order asking this Court to vacate an
rderof the Supenor Court of Bartow County, .ssued on February 4, 20,0 wh

found __ mcontempt and ordered his incarceratton for fail.ng to pay a,1

be enforced by an action for contempt, except where explicitly allowed by statute
";lvi;99 Ga;App:i22'm m(682 -- »«> ^-"^ e! IT ;"" m°ti0n f°r emer8enCy re'ief- The onier of contempt»tered by the Supenor Court ofBartow County is hereby stayed until such time that

The Clerk of thts Court ,s dnected to transmit acopy of this order to the Superior

release of Jemmez, ,f he has already been incarcerated, instanter pendin,
resolufon ofhis appeal of the contempt order on the merits. §

Court ofAppeals ofthe State ofGeorgia - ., ^,
Clerk's Office, Atlanta *' ' fVl'
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid cow,

hereto affixed the day andyear last above written.
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^ Court of Appeals
of the State of Georgia
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L

ATLANTA, „ n _
MAR " 5 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-018. HIPPO v. HIPPO.

In this child custody dispute between Rachelle Louise Hippo and her former

husband, Michael Lee Hippo, Sr., Ms. Hippo has filed an emergency motion for

supersedeas, pursuant to Court of Appeals Rule 40 (b). As best we can discern from

the brief in support of her motion, Ms. Hippo is seeking to prevent the enforcement

of a temporary order entered by the trial court, which order awarded custody of the

couple's two minor children to Mr. Hippo. For the reasons explained below, that

motion is DENIED.

The facts currently available to us show that, following the parties' divorce in

2002, Ms. Hippo was awarded physical custody of the couple's two minor children.

Sometime in 2009, Mr. Hippo filed a petition seeking a change in custody, and a

temporary hearing was held on that motion on November 18, 2009. The trial court

entered a temporary order on December 15,2009, granting Mr. Hippo custody of the

children and appointing a guardian ad litem for the children.

In her brief, Ms. Hippo asserts that the trial judge who conducted the temporary

hearing and entered the temporary order had a conflict of interest, because Mr.

Hippo's counsel served as chairman and treasurer of the judge's re-election

committee. That trial judge subsequently recused himselffrom the case and Ms. Hippo

moved to vacate the temporary order. In response, Mr. Hippo filed a motion for

contempt, seeking to enforce that order. The new trial judge held a hearing on both

motions on February 17, 2010 and entered an order denying Ms. Hippo's motion to



c
vacate and granting Mr. Hippo's motion for contempt.1 The contempt order, entered
on February 19, 2010, provided that Ms. Hippo could purge herself of contempt by

paying Mr. Hippo's attorney fees and by removing a billboard she had erected on a

localhighway. Later that sameday, Ms. Hippo was taken into custody by the Catoosa

County Sheriffs Department and was held for approximately one hour, until the

billboard was successfully removed.

Ms. Hippo thereafterfiled a request for a certificateofimmediate reviewof the

temporary order. The trial courtdenied that motionon February23,2010. On March

5, 2010, Ms. Hippo filed the instant motion for emergency supersedeas, requesting

that this Court enter an order staying the proceedingsin the trial court - i.e., she seeks

to have us issue an orderpreventing the enforcement of the temporary order entered

by the trial court on December 15, 2009. This we decline to do.

Court of Appeals Rule 40 (b) provides:

In the exercise of its inherent power this Court may issue such orders or

give such direction to the trial court as may be necessary topreserve

jurisdiction ofan appeal ortoprevent the contested issuefrom becoming
moot. Thispowershallbeexercisedsparingly. Generally, no ordershall

be made or direction givenin an appeal until it has been docketed in this

Court.

(Emphasis supplied.) The Rule further requires that any motion made thereunder
"must. . . [c]ontain a stamped 'filed' copy of the order being appealed." Court of

Appeals Rule 40 (b) (2).

As the above language demonstrates, emergency relief under Rule 40 (b)

requires both the existence of an appealable order and an intent to appeal the same.
Thus, theRule contemplates situations where reliefbeyond the supersedeas normally
afforded bythe filing ofanotice ofappeal isnecessary. See OCGA §5-6-46 (a) ("[i]n

1The facts regarding the motion to vacate and the contempt motion are taken
1 solely from Ms. Hippo's brief, as she failed to attach copies ofeither the motions or

the orders.



£ civil cases, the notice of appeal. .. shall serve as supersedeas upon payment of all
costs in the trial court by the appellant").

Given the language and purpose of Rule 40 (b), Ms. Hippo's claim for relief

under the same fails for tworeasons. First, shehasnot evidenced any intentto appeal

the temporary order, because she has not filed a timely notice of appeal from the

same.2 Second, Ms. Hippo offers no argument to explain why an emergency order
would be necessary either to preserve our jurisdiction over an appeal from the trial

court's orderor topreventa contested issue in the custody proceedingfrombecoming

moot. Hence, she has failed to meet the requirements for relief under Rule 40 (b).

Accordingly, Ms. Hippo's motion is hereby DENIED.
CourtofAppealsoftheState ofGeorgia

Clerk's Office, Atlanta MAR "5 2010

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day and year last above written.

2Given that the order at issue was labeled temporary, Ms. Hippo apparently
contemplated following the procedures for an interlocutory appeal, as evidenced by
her failed attempt to obtain a certificate for immediate review. Effective January 1,
2009, however, the Georgia Legislature amended OCGA § 5-6-34 to allow direct
appeals from "[a]ll judgments or orders in child custody cases including, but not
limited to, awarding or refusing to change child custody or holding or declining to
hold persons in contempt of such child custody judgment or orders." (Emphasis
supplied.) OCGA § 5-6-34 (a) (11). Interpreting this statutory provision, this Court

^ has held that it allows direct appeals even from temporary orders ofchild custody. See
Taylor v. Curl, 298 Ga. App. 45 (679 SE2d 80) (2009).
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Court of Appeals
of the State of Georgia

ATLANTA, APR - 8 2010

The Court ofAppeals herebypasses thefollowing order:

MD10-019. IN RE: PETITION OF TERESA GOUDEAU TO ADOPT A

MINOR CHILD

The attached order isherebysubstitutedforthe Court's order ofMarch26,

W 2010in which thestyle ofthe ordercontained atypographical error. Thecorrect

style should be MD-10-019 rather than MO-10-019.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta APR -8 2010

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature andthe seal ofsaidcourt
hereto affixed the day andyear last above written.

Clerk



^ Court of Appeals
of the State of Georgia

ATLANTA, MAR 2 6 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-019. IN RE: THE PETITION OF THERESA GOUDEAU TO ADOPT
A MINOR CHILD.

The Georgia Department of Human Services, acting by and through the

Richmond County Department ofFamily and Children Services ("the Department")

has moved this Court for an emergency motion to bar the Superior Court ofRichmond

County from taking any further action in this case,which is currently on appeal to this

Court. For the reasons set forth below, that motion is GRANTED and the Superior

Court of Richmond County is hereby ORDERED to refrain from taking any further

^ action in this case unless and until the same should be remanded to that court.

This case arises out ofthe trial court's denial ofTheresa Goudeau's petition to

adopt a minor child. That child was bom on July 22, 2007, immediately entered the

Department's custody, and was placed in foster care with Ms. Goudeau and her

companion, Mortimer Lovett, two days later. The child has remained with Ms.

Goudeau and Mr. Lovett since that time. Earlier this year, the Department approved

Ms. Goudeau to adopt the minor child and filed a petition for adoption in the Superior

Court ofRichmond County. On March 10,2010, the superior court entered an order

denying that petition on the grounds that Goudreau and Lovett were not married and

that continued exposure to their meretricious relationship would have an adverse

effect on the child's moral character. The order further required the Department to

remove the child from Ms. Goudeau's home and to "place her with an appropriate

custodian within fifteen days from the entry of this judgment." On March 24, 2010,

the Department filed a notice of appeal from the trial court's order. On March 25, the

^ superior court issued a notice of an "emergency" hearing directing the child's
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L

guardian ad litem, counsel fortheDepartment, andcounsel for Goudeau toappear for

a March 26 hearing "to determine the temporary custodial disposition of the minor

child." The Department then filed the instant motion.

An order entered on a petition for adoption, regardless of whether it grants or

denies the petition, is a final order. In re J. S. J., 180 Ga. App. 873 (350 SE2d 843)

(1986). Thus, the Department's filing ofthe notice ofappeal from that order operated

to divest the superior court of jurisdiction over the case. See, e.g., In re Estate of

Zeigler, 259 Ga. App. 807, 808 (1) (578 SE2d 519) (2003); OCGA § 5-6-46 (a).

Moreover, even assuming that the superior court retained jurisdiction to

determine the issue ofchild custody, we nevertheless find that the reliefrequested by

the Department is appropriate under Court of Appeals Rule 40 (b). That rule allows

this Court to exercise its inherent power to "issue such orders or give such direction

to the trial court as may be necessary to preserve jurisdiction of an appeal or to

prevent the contested issue from becoming moot." Here, the trial court explicitly

stated that it was holding an emergency hearing on the issue of child custody "[i]n

view ofthe notice ofappeal filed by the Department." An appeal from the trial court's

order, however, does not constitute an "emergency" requiring an immediate hearing.

Additionally, acting on the issue ofcustody prior to the appeal poses a threat ofharm

to the child. The child has known no home other than Goudeau's; the Department and

the child's guardian ad litem have each expressed that removing the child from this

home would cause the child irreparable harm; and the child is not in imminent danger

ofharm. Therefore any custody proceedings, ifnecessary, can be conducted following

the conclusion of the appeal.



L

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta j^R 2 6 2010
/ certify that the above is a true extract from

the minutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

CijjU ZL.A\»£.',^_ Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, MAR 2 6 2010

The Court ofAppeals hereby passes thefollowing order:

MO-10-019. IN RE: THE PETITION OF THERESA GOUDEAU TO ADOPT

A MINOR CHILD.

The Georgia Department of Human Services, acting by and through the

Richmond County Department ofFamily and Children Services ("the Department")

has moved this Court for an emergency motion to bar the Superior Court ofRichmond

County from taking any further action in this case, which is currently on appeal to this

Court. For the reasons set forth below, that motion is GRANTED and the Superior

Court of Richmond County is hereby ORDERED to refrain from taking any further

w action in this case unless and until the same should be remanded to that court.

This case arises out of the trial court's denial ofTheresa Goudeau's petition to

adopt a minor child. That child was bom on July 22, 2007, immediately entered the

Department's custody, and was placed in foster care with Ms. Goudeau and her

companion, Mortimer Lovett, two days later. The child has remained with Ms.

Goudeau and Mr. Lovett since that time. Earlier this year, the Department approved

Ms. Goudeau to adopt the minor child and filed a petition for adoption in the Superior

Court of Richmond County. On March 10,2010, the superior court entered an order

denying that petition on the grounds that Goudreau and Lovett werenotmarried and

that continued exposure to their meretricious relationship would have an adverse

effect on the child's moral character. The order further required the Department to

remove the child from Ms. Goudeau's home and to "place her with an appropriate

custodian within fifteen days from the entry of this judgment." On March 24, 2010,

the Department filed a noticeofappeal from the trial court's order. OnMarch25, the

£ superior court issued a notice of an "emergency" hearing directing the child's



f guardian ad litem, counsel for the Department, and counsel for Goudeau to appear for
a March 26 hearing "to determine the temporary custodial disposition ofthe minor
child." The Department then filed the instant motion.

An order entered on apetition for adoption, regardless ofwhether it grants or
denies the petition, is a final order. In re J. S. J., ISO Ga. App. 873 (350 SE2d 843)
(1986). Thus, the Department's filing ofthe notice ofappeal from that order operated
to divest the superior court ofjurisdiction over the case. See, e.g., In re Estate of
Zeigler, 259 Ga. App. 807, 808 (1) (578 SE2d 519) (2003); OCGA §5-6-46 (a).

Moreover, even assuming that the superior court retained jurisdiction to
determine the issue ofchild custody, we nevertheless find that the reliefrequested by
the Department is appropriate under Court ofAppeals Rule 40 (b). That rule allows
this Court to exercise its inherent power to "issue such orders orgive such direction
to the trial court as may be necessary to preserve jurisdiction of an appeal or to
prevent the contested issue from becoming moot." Here, the trial court explicitly
stated that it was holding an emergency hearing on the issue of child custody "[i]n
view ofthe notice ofappeal filed by the Department." An appeal from the trial court's
order, however, does not constitute an "emergency" requiring an immediate hearing.
Additionally, acting on the issue ofcustody prior to the appeal poses athreat ofharm
to the child. The child has known no home other than Goudeau's; the Department and
the child's guardian ad litem have each expressed that removing the child from this
home would cause the child irreparable harm; and the child is not in imminent danger
ofharm. Therefore any custodyproceedings, ifnecessary, canbe conducted following
the conclusion of the appeal.
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Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta MAR 26 2010
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the sealofsaid court

hereto affixed the day andyear lastabove written.

Uj*^ 21 y*|*5_: ; SL, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, APR 2 0 2010

The Court ofAppeals hereby passes thefollowing order:

MD10-020. LAWAL v. THE STATE

Appellant Shade Lawal filed an Emergency Appeal for Preliminary Injunction

to Release Appellant on April 19,2010. Appellant's motion fails to satisfy the criteria

set forth in Court of Appeals Rule 40 (b). The motion is therefore DENIED.

CourtofAppeals ofthe State ofGeorgia
;^o?T»tjy. Clerk's Office, Atlanta add p a pnin

'}; ,'yf\ ^j I certify that the above is a true extract from
Jjf the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

i?i "ir
•'lli

1906

_•

bpu &S\jL\ Clerk.



C-

Court of Appeals
of the State of Georgia

ATLANTA, MAY -6 2010

The Court ofAppeals herebypasses thefollowing order:

MD10-020. LAWAL v. THE STATE

Appellant Shade Lawal filed an Emergency Appeal for Preliminary Injunction

to Release Appellant on April 19,2010 that was denied by this Court April 20,2010.

On May 5, 2010, Appellant filed a motion for reconsideration that fails to satisfy the

criteria set forth in Court of Appeals Rule 37 (e) for the grant of a motion for

reconsideration. The motion for reconsideration is therefore DENIED. Appellant is

reminded that Court of Appeals Rule 37 (d) provides:

No party shall file a second motion for reconsideration unless permitted

by order of the Court. The filing of a motion for permission to file a

second motion for reconsideration does not toll the 10 days for filing a

notice of intent to apply for certiorari with the Supreme Court of

Georgia.

CourtofAppeals ofthe State ofGeorgia
.^r-fe, Clerk's Office, Atlanta MAY - 6 2010

$' ••R\ a\ / certify that the above is a true extract from
|ft 'jf. J* J$ the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

IS:

% ty M

_V* _./*j-a£;22_ Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, M -7 m

The Court ofAppeals herebypasses thefollowing order:

MD-10-21. NATVERLAL R. PATEL, SANGITA N. PATEL, OJES FOOD,
INC., d/b/a CITGO FOOD MART v. STATE OF GEORGIA, ex rel.
HAYWARD ALTMAN, District Attorney for the Middle Judicial Circuit.

Natverlal R. Patel, Sangita N. Patel, Ojes Food, Inc., d/b/a Citgo Food Mart
("the Patels"), have moved for an order from this court under Court ofAppeals Rule
40 (b) dismissing the complaint, without prejudice, filed bythe State ofGeorgia, ex
rel, Hayward Altaian, District Attorney for the Middle Judicial Circuit, vacating the
trial court's order appointing a temporary receiver and granting a temporary
restraining order, and permitting the Patels to return to the premises and operate the
business. In the alternative, the Patels ask this court to dissolve such parts of the
temporary restraining order entered on March 8, 2010, that would be necessary to
dissolve the receivership, grant them access to store and the business assets, and

permit them to operate the store. They also ask us tomake that order applicable to28
other businesses affected by the trial court's orders.

Court of Appeals Rule 40 (b), Emergencies, authorizes this court, "[i]n the

exercise of its inherent power" to "issue such orders orgive such direction to the trial

court as may be necessary to preserve jurisdiction of an appeal or to prevent the
contested issuefrom becoming moot." (Emphasis supplied.) See Ga. Const, of 1983,

Art. VI, Sec. I, Par. IV ("Each court mayexercise such powers as necessary inaidof

itsjurisdiction or to protector effectuate itsjudgments...."). In accordance withRule

40 (b), this power is "exercised sparingly."

C

C
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It is apparent that the Patels' motion seeks a ruling on the merits of the
substantive issues in their case. That is not the function of a Rule 40(b) motion.
Further, because no notice ofappeal has been filed, the Patels appear to be asking this
court to exercise originaljurisdiction. Such action, however, is beyond thejurisdiction
ofthis court. The CourtofAppeals exists as a courtofreviewto correcterrorsoflaw

committed by lower tribunals. Ga. Const. 1983, Art. VI, Sec. V, Par. Ill; Austin v.
State, 286 Ga. App. 149,155 (3) (e) n. 6(648 SE2d 414) (2007). Although this court
can, in limited circumstances, grant emergency motions to preserve our jurisdiction
or to prevent issues from becoming moot, we lack original jurisdiction and cannot
address substantive issues other than for purposes ofreviewing alower court's ruling.
Wilshin v. State, 289 Ga. App. 683,685 (3) (658 SE2d 224) (2008). Accordingly, the
Patel's motion is denied.

Court ofAppeals of the State of Georgia
^Ff%, Clerk's Office, Atlanta MAY - 7 2010
^ "\f\- % *certify that the above is a true extract from

^ M, J§ the minutes ofthe Court ofAppeals ofGeorgia.
'\J- Qjtr /«£V''

^^i^J^ Witness my signature and the seal ofsaid court
hereto affixed the day andyear lastabove written.

O&U!X/^5t; Clerk.



^ Court of Appeals
of the State of Georgia

ATLANTA, MAY 20 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-21. NATVERLAL R. PATEL, SANGITA N. PATEL, OJES FOOD,
INC., d/b/a CITGO FOOD MART v. STATE OF GEORGIA, ex rel.
HAYWARD ALTMAN, District Attorney for the Middle Judicial Circuit.

Natverlal R. Patel, Sangita N. Patel, Ojes Food, Inc., d/b/a Citgo Food Mart

("the Patels"), have moved for reconsideration of this court's order of May 7, 2010,

denying reliefunder Court ofAppeals Rule 40 (b). The relief sought in their motion

was to dismiss the District Attorney's complaint, without prejudice, to vacate the trial

court's order appointing a temporary receiver and granting a temporary restraining

w order, and to permit the Patels to return to the premises and operate their business. In

the alternative, they asked this court to dissolve the parts ofthe temporary restraining

order necessary to dissolve the receivership, grant them access to the store and the

business assets, and permit them to operate the store. They also asked this court to

make the order of this court granting that relief applicable to all 28 other businesses

affected by the trial court's orders.

Such relief, however, would grant affirmative relief altering the status quo and

returning the Patels, their business, and those ofthe other 28 businesses affected to the

conditions existing before the receiver was appointed and the temporary restraining

order was granted. These actions are not required to preserve this court's jurisdiction

over the Patel's appeal, if one1 is filed, and these actions are not required to prevent

any contested issues from becoming moot. The receiver has been appointed and has

( 'At the time the motion for reconsideration was filed, the Patels had not filed
a Notice of Appeal.



taken control of the Patels' business as well as the other businesses. Therefore, it is

too late now to obtain an order preventing those events from happening. Neither

Jackson v. Bibb CountySchool District, 271 Ga. 18, 19 (515 SE2d 151) (1999), nor

Citizensfor Ethics in Government, LLC, v. The Atlanta DevelopmentAuthority,

Ga. App. (Appeal No. A09A2105, decided March 30, 2010), require a different

result. In Jackson the action sought to be prevented had already occurred and thus it

was too late to seek such relief from the appellate court, and in Citizensfor Ethics in

Government the emergency motion seeking a stay was denied because the trial court's

earlier actions made the relief sought moot.

In this case, assuming proper compliance with the rules of appellate practice,

the Patels will not be prevented from challenging the trial court's actions because their

original motion was denied. Therefore no action by this court is required to preserve

the jurisdiction of this court or to prevent their appeal from becoming moot

Accordingly, the Patel's motion for reconsideration is DENIED.

Court ofAppealsofthe State ofGeorgia

^#f% Clerk's Office, Atlanta MAY 20 2010
'f /VO '*%. / certify that the above is a true extract from

,ff the minutes ofthe Court ofAppeals ofGeorgia.
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 10 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-22. RADCLIFF WAUCHOUPE and CARL ERICKSON v. LITTON

LOAN SERVICING, LP, and HOWELL A. HALL.

RadcliffWauchoupe and Carl Erickson have filed an emergency motion under

Court ofAppeals Rule 40 (b) for a stay or temporary restraining order ofthe decision

of the Magistrate Court ofFulton County granting a writ ofpossession apparently to

Litton Loan Servicing, LP, and Howell A. Hall on April 15,2010. As no copy of the

writ is included with the motion, we cannot ascertain the relief granted or when the

writ was entered.

Court of Appeals Rule 40 (b) requires that a motion under the Rule must:

Contain an explanation why an order of this Court is necessary and why

the action requested is time sensitive; Contain a stamped "filed" copy of

the order being appealed; Contain a stamped "filed" copy of the notice

of appeal, if such has been filed in the trial court; Show that service has

been perfected upon the opposing party before filing the motion with the

Court; and Be accompanied by a filing fee, a sufficient pauper's

affidavit, or a form showing a public defender has been appointed to

represent the party, unless the motion is filed in a pending case already

docketed with the Court.

Other than a pauper's affidavit and a notice of appeal which were submitted with the

motion, this motion does not comply with these requirements.
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Further, because OCGA § 15-10-41 (b)(1)provides that "appeals may be had

fromjudgments returned in the magistrate court to the state court of the county or to

the superior court ofthe county," this court has nojurisdiction to consider any appeal

fromthejudgmentofthe magistrate court. Moreover, it is likely that anyappealbased

upon the notice of appeal filed on May 5, 2010, may be untimely as appeals in

dispossessory actions must be filed within seven days of entry of the writ of

possession. OCGA § 44-7-56.

Court of Appeals Rule 40 (b) authorizes this court, "[i]n the exercise of its

inherent power" to "issue such orders or give such direction to the trial court as may

be necessary topreservejurisdiction ofan appeal or to prevent the contested issue

from becoming moot." (Emphasis supplied.) See Ga. Const, of 1983, Art. VI, Sec. I,

Par. IV ("Each court may exercise such powers as necessary in aid of its jurisdiction

or to protect or effectuate its judgments...."). This power is "exercised sparingly"

and "[generally, no order shall be made or direction given in an appeal until it has

been docketed in this Court." Rule 40 (b).

Because Wauchoupe and Erickson have not shown that this is a matter within

the jurisdiction of this court, or than order is necessary to prevent an issue from

becoming moot, their motion is denied.

Court ofAppeals ofthe State ofGeorgia
^ofjiit'^ Clerk's Office, Atlanta
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Court of Appeals
of the State of Georgia

ATLANTA, „Ay , 4 m

The Court ofAppeals herebypasses thefollowing order:

MD-10-023. DONNA ADEN v. MELISSA STAFFORD and CONVERGE

SOLUTIONS UNLIMITED, INC.

Donna Aden has filed an emergency motion under Court of Appeals Rule 40

(b)for leave to fileunderseal certain confidential exhibits to her application toappeal

an interlocutory order of the Superior Court of Cobb County. See Court ofAppeals

Rule 30 (f). The exhibits in question contain social security numbers and various tax

returns. These exhibits were filed under seal in the trial court, and Melissa Stafford

and Converge Solutions Unlimited,Inc., do not object to the sealing ofthese exhibits.

Because the Certificate of Immediate review was entered on May 10, 2010, any

application for appeal under OCGA § 5-6-34 (b) must be filed no later than May 20,

2010. Thus, an order authorizing the exhibits to be filed under seal must be entered

before that date or these exhibits cannot be filed under seal with the application and

the court may lose jurisdiction to consider the application.

Court of Appeals Rule 40 (b), Emergencies, authorizes this court, "[i]n the

exercise ofits inherent power" to "issue such orders or give such direction to the trial

court as may be necessary to preserve jurisdiction of an appeal or to prevent the

contested issue from becoming moot." See Ga. Const, of 1983, Art. VI, Sec. I, Par. IV

("Each court may exercise such powers as necessary in aid of its jurisdiction or to

protect or effectuate its judgments. .. .").

Accordingly, to preserve this court's jurisdiction over Aden's application to
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appeal this motion is GRANTED.

Court ofAppeals ofthe State of Georgia
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 2 1 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-024. FIRST NATIONAL BANK v. MICHAEL J. KISTLER.

The First National Bank has moved for an order from this court under Court of

AppealsRule 40 (b) staying the trial court's order holding that the Bank had no right

to set off an amount Kistler allegedly owed because of his personal guaranty of an

unsecured loan against Kistler's secured line of credit and requiring First National

Bank to return $1,022,486.12 to Kistler's line of credit. The Bank contends that if it

is forced to comply with the court's order, Kistler will pay off the amount he

otherwise owes on the line ofcredit and close the line ofcredit. The Bank argues that

if Kistler takes that action, its appeal will become moot.

Court of Appeals Rule 40 (b), Emergencies, authorizes this court, "[i]n the

exercise ofits inherent power" to "issue such orders or give such direction to the trial

court as may be necessary to preserve jurisdiction of an appeal or to prevent the

contested issue from becoming moot." See Ga. Const, of 1983, Art. VI, Sec. I, Par. IV

("Each court may exercise such powers as necessary in aid of its jurisdiction or to

protect or effectuate its judgments "). In accordance with Rule 40 (b), this power

is "exercised sparingly."

The Bank's premise is incorrect. The issue in its appeal is not whether it should

return the money to Kistler's line of credit and jurisdiction over the Bank's appeal is

not dependent upon the existence of Kistler's line of credit. As the Bank correctly

points out in its Notice of Appeal from the trial court's order, the injunction in this

^ case is ancillary to the trial court's ruling that itwas not authorized to set-offagainst
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thelineof credit. Therefore, regardless ofwhether Kistler closes his lineofcredit, this

courtcan reviewthe trial court's decision on whetherthe set-off was authorized, and

if it is determined that it was authorized, order appropriate relief.

Accordingly, First National Bank's motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ,. ,„ - „ „..

MAY 2 1 2010
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 2 1 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-25. IN THE INTEREST OF: C. J. F., a child.

Themother of C. J. F., a minor childwho is the subject ofproceedings in the

juvenile court, has moved for an order from this courtunder Court of Appeals Rule

40 (b) seeking the returnof thechildto hercustodypendingher appeal of thejuvenile

court's order removing the child from the mother's custody.

Court of Appeals Rule 40 (b), Emergencies, authorizes this court, "[i]n the

exercise ofits inherent power" to "issue such orders or give such direction to the trial

court as may be necessary to preserve jurisdiction ofan appeal or toprevent the

contested issuefrom becoming moot." (Emphasis supplied.) See Ga. Const, of 1983,

Art. VI, Sec. I, Par. IV ("Each court may exercise such powers as necessary in aid of

itsjurisdiction or to protect or effectuate its judgments "). In accordance with Rule

40 (b), this power is "exercised sparingly."

The mother does not seek relief which would preserve jurisdiction oyer her

appeal or which would prevent any issue in her appeal from becoming moot. Instead,

she seeks an order returning the child to her custody. The relief she seeks is not the

proper subject of a motion under Court of Appeals Rule 40 (b). Although this court

can, in limited circumstances, grant emergency motions to preserve our jurisdiction

/ or to prevent issues from becoming moot, we lack original jurisdiction and cannot

address substantive issues other than for purposes ofreviewing a lower court's ruling.
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Wilshin v. State, 289 Ga. App. 683,685 (3) (658 SE2d 224) (2008). Accordingly, the
mother's motion must be DENIED.

Court ofAppeals ofthe State ofGeorgia
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 26 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-0026. KIAMSHA COMMUNITY DEVELOPMENT CORPORATION,
INC. v. RIDGESTONE BANK.

Kiamsha Community Development Corporation, Inc., has moved for an order

from this court under Court ofAppeals Rule 40 (a) and (b) granting supersedeas.

Court of Appeals Rule 40 (b), Emergencies, authorizes this court, "[i]n the
exercise of its inherent power" to "issuesuch orders or givesuchdirection to thetrial

court as may be necessary to preserve jurisdiction of an appeal or to prevent the
contested issuefrom becoming moot." (Emphasis supplied.) See Ga. Const, of 1983,
Art. VI, Sec. I, Par. IV ("Each court may exercise such powers asnecessary inaid of
itsjurisdiction ortoprotect oreffectuate itsjudgments "). Inaccordance with Rule
40 (b), this power is "exercised sparingly."

Kiamsha Community Development Corporation's motion suggests that it is
appealing to this Court, but the Notice of Appeal attached to its motion states that

Kiamsha House Ministries, Inc., apparently adifferent legal entity, isappealing from
a writ ofpossession granted bythe Magistrate Court ofFulton County onJanuary 7,
2010, to the Superior Court of Fulton County. Further, the orders attached to the

motion concern actions taken bytheMagistrate Court ofFulton County inMarch and
May of 2010 involving both entities. The motion does not show that any appeal has
been taken to this Court by either of the Kiamsha entities.

^ In these circumstance Kiamsha Community Development Corporation, Inc., has
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failed to show that action by this Court is necessary to preserve jurisdiction over an
appeal or to prevent a contested issue from becoming moot. Therefore the motion is
DENIED.

\_

_^-'

Court ofAppeals ofthe State ofGeorgia
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the minutes ofthe Court ofAppeals ofGeorgia.
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Court of Appeals
of the State of Georgia

ATLANTA, m

The Court ofAppeals herebypasses thefollowing order:

MD-10-0026. KIAMSHA COMMUNITY DEVELOPMENT CORPORATION,
INC. v. RIDGESTONE BANK

Pursuant to Court of Appeals Rule 37 (b), this court will only consider motions for
reconsideration that are "filed within 10 days from the rendition of the judgment or
dismissal."

The Court passed the order denying Kiamsha's motion for a writ supersedeas on
May 26, 2010, and its motion for reconsideration was not filed until June 15, 2010.

Thus, as Kiamsha's motion for reconsideration was not timely filed, the motion is
DENIED.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta JUft <* •

i" -^i _; I certify that the above is a true extract from
*, | ' | the minutes ofthe Court ofAppeals ofGeorgia.

''••';....,«.. .*' Witness my signature and the seal ofsaid court
heretoaffixedthe day andyear last above written.

Upu z.S\~L\ Clerk.



c

c

MOTIONS DOCKET

JUDGE # n 1 MOTION DOCKET NUMBER *V\ ft \Q - D3. 7

DATE: 6-7- /P REC #: Qfty PAID BY: jW^A^

CHARGE: Cuaji^] lCn»r*~yfj /luiAA^JL
STYLE: fjtrii fr^W 1^ •%aaJT \/. ^/^k /H. 7^*^/"

ATTY. NT: CWA-h^yM /H,, 74waJT

ATTY. EE: _fecfr AffW~ 7A~vfe|; 6fr_.
y^P a;-vM^u_ ^u»ey &u,fc^ life ///X

/In/ /" ^_ 7v-V ___/// . -J.-J. St *-"

LOWER CT. JUDGE: /VU^ faj^hWl Sjq^t
LOWER CT. CASE # _ {-Cv/- f g^g • __ £• 7m-<? : otCaZWl \ otCVW?
COUNTY: htftfitt-

BRIEFS FILED: //f

A_MJUDGEMENT DATE: /? /7//£ JUDGMENT

M.F.R. FILED:

REPONSES:

N.O.I. FILED:



Court of Appeals
of the State of Georgia

ATLANTA, JUN 9 >uu

The Court ofAppeals hereby passes thefollowing order:

MD 10-027. HUNT v. HUNT.

Christopher M. Hunt has filed two emergency motions in this Court pursuant
to Court ofAppeals Rule 40 (b) in which he appears to request that this Court vacate
the trial court's order temporarilymodifying the parties' visitation arrangement with
theirchildren; enjoin the trialcourtfromreducinga subsequentverbalvisitationruling
to writing; and reverse the trial court's order denying Hunt's motion for recusal ofthe
trial judge. Court of Appeals Rule 40 (b) provides:

In the exercise of its inherent power this Court may issue such orders or give
such direction to the trial court as may be necessary to preserve jurisdiction of
an appeal or to prevent the contested issue from becoming moot. This power
shall be exercised sparingly. Generally, no order shall be made or direction
given in an appeal until it has been docketed in this Court.

No appeals from the trial court's orders are docketed in this Court at this time, and the
reliefHunt seeks is not within the narrow scope ofRule 40 (b). Thus, Hunt's motions
are denied.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 14 20K)

The Court ofAppeals hereby passes thefollowing order:

MD 10-028. TROTMAN et al. v. VELOCITEACH PROJECT
MANAGEMENT, LLC.

Floyd Trotman, III and Certifi Project Management Certification Training, LLC

("Certifi") (collectively, "Movants") have filed a motion for emergency relief

pursuant to Court of Appeals Rule 40 (b) requesting that this Court stay theportion

of the trial court's permanent injunction orderwhich requires Trotman to disclose to

Velociteach Project Management, LLC ("Velociteach") "the name, address and

employer ofall persons orentities to whom hehas displayed orprovided copies ofthe

enjoined materials." The "enjoined materials" include certain teaching materials

Trotman used to conduct classes onproject management certification training. The

Movantsmaintainthat the identityofTrotman _private clients constitutes confidential

commercial information.

In an action Velociteach commenced against the Movants below, a jury

returned a verdict against Trotman on Velociteach's claims of conversion, violation

of the Uniform Deceptive Trade Practices Act, tortious interference with business

relations, and breach of contract. Thejury also returned a verdict against Certifi on

Velociteach's claims ofconversion,tortious interference with business relations, and

unjust enrichment. The jury awarded Velociteach $13,750.00 in damages against

Trotman and $134,000.00 in damages against Certifi. The trial court subsequently

* issued an order inter alia granting Velociteach's motion for a permanent injunction.
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and denied the Movants' motion to suspend or modify the permanent injunction

pending appeal. While the Movants have filed notices of appeal from inter alia the

judgments entered onthe juryverdict, the trial court'spermanent injunction order, and

its order denying their motion to suspend or modify the injunction, the appeals have

not yet been docketed in this Court. The Movants represent that transmittal of the

appellate record is delayed pending resolution of their motion for inclusion of

substitute transcripts and that they have filed their Rule 40 (b) motion in advance of

a hearing scheduled for June 14, 2010 on Velociteach's motion to hold them in

contempt for failure to comply with the trial court's permanent injunction order.

While we do not have the benefit of the entire record on appeal, it appears that

a stay is appropriate to prevent issues relating to the propriety of the permanent

injunction from becoming moot. Court ofAppeals Rule 40 (b); OCGA §9-11-62 (e);

Jackson v. Bibb County School Dist., 271 Ga. 18, 19 (515 SE2d 151) (1999).

Accordingly, we hereby stay during the pendency of the Movants' appeals the trial

court's permanent injunction order to the extent it directs Trotman to provide

Velociteach with "the name, addressand employerofall persons or entities to whom

he has displayed or provided copies of the enjoined materials."

Court ofAppeals ofthe State ofGeorgia
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C Court of Appeals
of the State of Georgia

ATLANTA, JUN 3 0 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-029. SMITH v. CISCO et al.

Intervening plaintiffs Jonathan Smith, Streamline Logistics, LLC, Betty
Padgett, B&L Express, Inc., John Darnell, Linda Fifield, and Henry Edwards,
individually and on behalfofacertified class ofclaimants ("Intervenors"), have filed
anEmergency Petition for Supersedeas tostay the proceedings below brought by the
State of Georgia, ex rel, Stephen E. Kelley, District Attorney for the Brunswick

Judicial Circuit (the "State"). The Intervenors are agroup ofindividuals and trucking
^ companies who purchased gasoline or diesel fuel at three Cisco stations at which

certain of the fuel pumps hadbeen miscalibrated to dispense approximately 5% less
fuel than indicated, in effect, overcharging consumers.

The Intervenors contend that their right to seek compensation from funds

forfeited to the State pursuant to a consent motion between and among the State,
Cisco Travel Plaza, Inc., Cisco Travel Plaza II, Inc., Cisco Express, Inc., Cisco

Enterprises, Inc., AlethaCisco Moore a/k/a Aletha Cisco Shave, and Tammy Cisco

Walker will be prejudiced absent this Court's stay of the underlying action. The

record shows, however, thaton June 8,2010, approximately two weeks after entering

its Order of Partial Disposition which, among other things, forfeited $2,725,000 to

the State pursuant to the above-referenced motion, the trial court entered an order

setting a hearing onJune 21,2010 for thepurpose of determining the procedure to be

implemented for the adjudication of individual claims against the funds so forfeited.

The June 8 order specified that such procedure be inclusive of a means of

/ (a) establishing the identity of those persons who will be entitled to

assertclaims to the forfeited funds; (b) the procedure for advertisingthe
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availability offorfeited funds to potential claimants; (c) the nature ofthe
evidence that will be required to substantiate aclaim; (d) the time within
which claims shall be submitted; (e) the process for the adjudication of
claims; and (f) related matters.

The Intervenors' Emergency Petition for Supersedeas was received in this
Court on June 22, 2010 and filed as of the date it was mailed, June 21, 2010. It
appearing that the June 21 hearing ofthe trial court duly afforded the Intervenors an
opportunity to be heard in furtherance oftheir right to compensation herein, and, in
any event, there appearing to be no need to give the trial court direction to "preserve
jurisdiction ofan appeal or to prevent the contested issue from becoming moot (Court
of Appeals Rule 40 (b)), NOW THEREFORE, the said Emergency Petition for
Supersedeas is hereby DENIED as moot.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta jNfl 3 0 2010
/ certify that the above is a true extract from

the minutes of the Court ofAppeals ofGeorgia.

Witness my signature andthe seal of saidcourt
hereto affixed the day andyear lastabove written.

A^v^./^; Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 3Qm

The CourtofAppeals herebypasses thefollowing order:

MD10-030. MARKHAM v. JUDGE OTT, MUNICIPAL COURT OF
PEACHTREE CITY.

Michael Markham has filed a Motion for Emergency Ruling Under Court of

Appeals Rule 40 (b). The said motion, however, has been filed without a copy ofthe

order being appealed as required by Subsection (2) of the said rule. Further, the

instant motion fails to show that the intervention of this Court is necessary topreserve

jurisdiction of an appeal or to prevent the contested issue from becoming moot.

NOW THEREFORE, the instant motion is hereby DENIED.

CourtofAppealsofthe State ofGeorgia

J^^^^s, Clerk's Office, Atlanta nm q n oQIfl
ff&tY a. s%!<r. \C"V.
§£f W» "m. I certify that the above is a true extract from

W< _' 1*1 ^ie n™utes ofthe Court ofAppeals ofGeorgia.
^4*4^3^ Witness my signature andthe seal ofsaidcourt

hereto affixed the day and year last above written.

JUU^...1^j6^\WL. ., Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, jul 1 9 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-031. O'HARA et al. v. GILMORE.

Robert and Sherrie O'Hara have petitioned this Court pursuant to Court of

Appeals Rule 40 (b) for an extension of the 10-day period of time to file a notice of

appeal from the July 1, 2010 order of this Court granting their application for an

interlocutory appeal in Case No. A1010248. As the request for an extension was not

made prior to the expiration of the 10-day period, we lack the authority to grant it.

OCGA § 5-6-39 (d). Therefore, the motion is hereby DENIED.

However, as it is apparent from the affidavits and exhibits accompanying this

petition that the Court's order granting the interlocutory appeal was mailed to an

incorrect address and was, consequently, untimely received, we exercise our inherent

authority to correct a clerical error ofthis Court. An order to this affect will be issued

in Case No. Al 010248 forthwith.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta JUL 19 2010

/ certify that the above is a true extract from
theminutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Upu z..A\~L\ , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUL 3 0 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-032. GREENE v. LARSON.

AppellantKimberly Greene filed an emergencymotion in this Court,pursuant

to OCGA § 5-6-46 (e) and Court ofAppeals Rule 40 (b), asking this Court to issue an

order granting supersedeas pending her appeal of an order of the State Court of

DeKalb County. In the order, the court ruled that Sandy Larson was entitled to a writ

of possession of the premises currently occupied by Greene. The court ordered

Greene, in the event she filed a notice of appeal, to pay $1000 per month into the

registry of the court in order to remain in possession of the premises. In her

emergency motion, Greene admits that she failed to pay $1000 as due on July 5,2010.

Greene argues that, despite her failure to make the July payment as ordered, her

notice ofappeal divested the trial court ofjurisdiction to enforce its judgment. Under

OCGA § 44-7-56, however,

If the judgment of the trial court [in a dispossessory proceeding] is

against the tenant and the tenant appeals this judgment, the tenant shall

be required to pay into the registry of the court all sums found by the

trial court to be due for rent in order to remain in possession of the

premises. The tenant shall also be required to pay all future rent as it

becomes due into the registry of the trial court pursuant to [OCGA §

44-7-54 (a) (1)] until the issue has been finally determined on appeal.

Pursuant to this statutory authority, the supersedeas arising from Greene's notice of
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appeal was conditioned on her compliance with the trial court's order. Mitchell v.
ExcelsiorSales &Imports, Inc., 243 Ga. 813,815 (2) (256 SE2d 785) (1979). Because
she failed to comply, she is not entitled to remain in possession of the premises
pending appeal, and this Court must DENY her emergency motion.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta J(J|_ 3Q _Q10
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature andthe sealofsaid court

hereto affixed the day andyear lastabove written.

(aJA^ _/^-_z;__. Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, AUG -6 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-032. GREENE v. LARSON

Now before the Court is Kimberly Greene's motion for reconsideration ofthis
Court's order issued July 30, 2010, that denied her motion pursuant to OCGA §5-6-
46 (e) and Court ofAppeals Rule 40 (b) for awrit ofsupersedeas. In her motion for
reconsideration, Greene reiterates the arguments made in her original motion and fails
to state abasis for granting the motion for reconsideration under the standard set out
in Rule 37 (e). Thus, the motion for reconsideration is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta AUG "6 2010
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.

^^^^^Lh^^ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUL 3 0 2010

The Court ofAppeals herebypasses thefollowing order:

MD-10-033. DESOUZA v. FEDERAL HOME LOAN MORTGAGE
CORPORATION.

Lisa DeSouza filed this emergency motion asking for this Court to issue an
injunction preventing the Federal Home Loan Mortgage Corporation (FHLMC) from
evicting her from her home on August 2,2010. The emergency motion shows that the
FHLMC filed adispossessory action on June 24, 2010, following the foreclosure of
DeSouza's property. In the dispossessory action, FHLMC asserted that DeSouza was
a tenant at sufferance after having failed to vacate the property following the
foreclosure. The trial court issued awrit ofpossession in favor ofFHLMC on July 23,
2010. DeSouza filed apetition for atemporary and permanent restraining order in the
trial court on July 27, 2010. The emergency motion does not include aruling by the
trial court on that petition.

In this emergency motion, DeSouza asks this Court to grant an emergency
injunction to prevent her from being dispossessed while she challenges the validity
ofthe foreclosure ofher home in the trial court. However,

challenges to a foreclosure sale cannot be asserted as a defense in a
subsequent dispossessoryproceeding. Thepurchaserataforeclosure sale
under apower ofsale in asecurity deed is the sole owner ofthe property
until and unless the sale is set aside. It is not germane to adispossessory
proceeding to allege that a contract under which the plaintiff [(herein,
FHLMC)] claims to derive title from the defendant [(DeSouza)] is void
and should be canceled. If the sale ofthe premises under the power of
sale in the loan deed was void on account ofits improper exercise, or
because the loan was not mature, this cannot be set up as a defense to a
dispossessory proceeding under OCGA §§ 44-7-50, 44-7-53.



/ (Citations and punctuation omitted; emphasis inoriginal.) Vines v. LaSalle Bank Nat.
Assoc, 302 SE2d 353, 353-354 (691 SE2d 242) (2010). Accordingly, DeSouza has
failed to demonstrate ameritorious basis for this Court to grant her emergency motion
under Court ofAppeals Rule 40 (b).

Furthermore, DeSouza has until the end ofbusiness today, July 30,2010, tofile
a notice of appeal in the trial court from its July 23, 2010 writ of possession. See

OCGA § 44-7-56 (a notice of appeal from a writ of possession "shallbe filed within
sevendays of the date suchjudgmentwas entered[.]").

DeSouza's emergency motion is, therefore, DENIED.

Court ofAppeals oftheState ofGeorgia
,.J0^$$. Clerk's Office, Atlanta J(j_ 3Q 2QjQ
S /.Ail xs| / certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignatureand the seal ofsaid court
hereto affixed theday andyear last above written.

O&U Z.S\~L\ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUL 30 m

The Court ofAppeals herebypasses thefollowing order:

MD-10-034. IRON WORKERS OF WESTERN PENNSYLVANIA PENSION
PLAN v. PEAD et al.

Currently before this Court is an emergency motion filed pursuant to Court of
Appeals Rule 40 (b) by the plaintiffin Civil Action No. 10A-057656 in the Superior
Court of Gwinnett County. In its emergency motion, the plaintiff asks this Court to
issue an order enjoining avote ofthe shareholders ofEclipsys Corporation scheduled
for August 13, 2010, and seeks an expedited appeal of the trial court's order dated
July 27, 2010, which granted the defendants' motion to dismiss the plaintiffs
complaint. The plaintiffs appeal has not yet been docketed in this Court.

The Court will not act on this emergency motion until after August 4,2010, and
will consider any responsive briefthat complies with this Court's rules and is filed on
or before that date.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta JUL 3Q m
I certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.

Oj^tz.A\*pL\ Clerk.



^ Court ofAppeals
of the State of Georgia

ATLANTA,

The Court ofAppeals herebypasses thefollowing order:

AUG -5 2010

c

MD-10-034. IRON WORKERS OF WESTERN PENNSYLVANIA PENSION
PLAN v. PEAD et al.

Currently before this Court is an emergency motion filed pursuant to Court of

Appeals Rule 40 (b) bythe plaintiff in Civil Action No. 10A-057656 in the Superior
Court of Gwinnett County. In its emergency motion, the plaintiff asks this Court to

issue anorder enjoining avote oftheshareholders ofEclipsys Corporation scheduled
for August 13, 2010, and seeks an expedited appeal of the trial court's order dated

July 27, 2010, which granted the defendant's motion to dismiss the plaintiffs
complaint.

After considering the parties' motions and responses thereto, this Court

DENIES the plaintiffs emergency motion. We also DENY as moot the defendants'

motion to strike the plaintiffs emergency motion.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta AUG "5 2010

/ certify that the above is a true extract from
theminutes ofthe Court ofAppeals ofGeorgia.

Witness mysignatureand the seal ofsaid court
hereto affixed the day andyear last above written.

^C^^^^^**^^^ ,Clerk.
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/ Court of Appeals
of the State of Georgia

ATLANTA, AUG 2 0 2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-01. SAVANNAH FOODS AND INDUSTRIES, INC. et al. v. WALTER
B. MAXWELL.

Petitioners Savannah Foods and Industries, Inc., Savannah Foods Industrial,
Inc., and Imperial Distributing, Inc., have filed an emergency motion for permission
to file under seal certain exhibits to their anticipated application for interlocutory
appeal.

Petitioners assert thata Consent Confidentiality Order was entered bythe trial
court, pursuant to which plaintiff/respondent filed in the trial court, under seal, a
responsive brief and supporting exhibits. Said brief and supporting exhibits are the
documents petitioners seek to file under seal in this Court.

Petitioners' emergency motion ishereby GRANTED. Accordingly, access to
those documents, filed under seal by petitioners in this Court, shall be limited to the
parties' counsel ofrecord and their designated agents and employees. In order to view
the documents, counsel of record, their agents and employees must show proper
identification and authority from theirrespective principals.

L

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta AUG 2 0 2010

0 :A\ ^ / certify that the above is a true extract from
S ''''•* J| the minutes ofthe Court ofAppeals ofGeorgia.
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ATLANTA, AUG 2 0 2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-02. PATTI RAINEY JACOBSON v. HONORABLE EUGENE
MALONE BENTON.

Jacobson has filed an emergency motion, seeking to vacate the trial court's

order dated August 10, 2010. Said motion is hereby DENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta AUG 2 0 2010
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe seal ofsaidcourt
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Court of Appeals
of the State of Georgia

ATLANTA, AUG 2 6 2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-03. CAMPBELL v. HUDSON et al.

Jane Campbell filed in the trial court a notice of appeal from the following:

order of eviction, order on plaintiffs motion for contempt, and consent order

regarding appointment of receiver and payment of attorney fees. She also filed an

affidavit ofpoverty stating that she was unable to pay filing costs. Campbell filed in

this Court a motion for emergency relief pursuant to Court ofAppeals Rule 40 (b),

wherein she has requested that all proceedings below be stayed pending the appeal.

In all civil cases where the appealing party files an affidavit stating that because

ofindigence she is unable to pay costs or post asupersedeas bond, the notice ofappeal

and affidavit of indigence shall act as supersedeas. OCGA §5-6-47 (a). The general

rule is that asupersedeas suspends all further proceedings on the suit in which the

judgment superseded is rendered, such as are based upon and relate to the carrying

into effect of that judgment; under this rule, the supersedeas, during its pendency,

prevents any steps to enforce or carry into effect the judgment. Simmons v. Harms,

_Ga. App. _ (3) (a) (695 SE2d 38) (No. S10A0267, decided May 17,2010), citing



c

Tanner v. Wilson, 184 Ga. 628, 633-634 (192 SE 425) (1937). Therefore, it is not

necessary to grant the emergency relief requested pursuant to Rule 40 (b). Although

Campbell also raises issues regarding pending motions for supersedeas bond and

payment ofrent, such motions (not yet ruled upon by the trial court) are not ripe for

appellate review. See generallyMt. Orthopedics &Sports Med., P.C. v. Williams, 284

Ga. App. 885, 887 (644 SE2d 868) (2007).

The motion for emergency relief is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Xo^>,. Clerk's Office, Atlanta AUG 2 6 2010
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Court of Appeals
of the State of Georgia

ATLANTA, OCT 19 2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-05. Haynes v. The State.

Appellant Marlon Haynes has moved for an emergency stay of trial court
proceedings on the ground that he has filed anotice of appeal in the trial court from
that court's denial of his plea of double jeopardy.

The denial ofaplea in bar on double jeopardy grounds is directly appealable.
Patterson v. State, 248 Ga. 875 (287 SE2d 7) (1982). And, generally, while such an
appeal is pending, the State may not continue to prosecute the defendant. Griffin v.
State, 266 Ga. 115, 116 (1) (464 SE2d 371) (1995), overruled on separate grounds
Garza v. State, 284 Ga. 696 (670 SE2d 73) (2008); see also Chambers v. State, 262
Ga. 200,202 (3) (415 SE2d 643) (1992). But "ifthe plea ofdouble jeopardy is found
to be frivolous, the filing of anotice of appeal by the defendant shall not divest the
trial court ofjurisdiction over the case." (Citations and punctuation omitted.) Rielli
v. Oliver, 170 Ga. App. 699,700 (318 SE2d 173) (1984). Under those circumstances,
"the filing ofanotice ofappeal merely deprives the trial court ofits power to execute
the sentence." (Citation and punctuation omitted.) Strickland v. State, 258 Ga. 764,
765 (1) (373 SE2d 736) (1988). See also DeSouza v. State, 285 Ga. App. 201, 203
(645 SE2d 684) (2007).

In this case, the trial court's reasons for denying Haynes's motion to dismiss
on double jeopardy grounds are not contained in the order but, as stated in the order,
"were particularized in Court on [October 8, 2010 and October 14, 2010] and the
Court's findings of fact and law are by reference made apart of [the] Order." Thus,
despite the representations of counsel for Haynes, we cannot confirm that the trial
court did not find thatHaynes's motion was frivolous.



i This Court therefore grants a temporary stay oftrial court proceedings for 30
days in order to provide Haynes with an opportunity to submit to this Court the
transcripts from the hearings on October 8, 2010 and October 14, 2010 or a
stipulation from both parties or the trial court showing that court's reasons for
denying Haynes's motion to dismiss on the grounds ofdouble jeopardy. Absent a
submission ofthis information within the time specified orfurther order ofthis Court,

Haynes's criminal trial may proceed after the 30 days have run.

C

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta OCT 1 9 2010
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

C^^M^P<»9M»^ ., Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, NOV 1 7 2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-05. Haynes v. The State.

Appellant Marlon Haynes has moved for an emergency stay of trial court

proceedings on the ground thathe has filed a notice of appeal in the trial court from
that court's denial ofhis plea of double jeopardy. In our order of October 19, 2010,

wegranted a temporary stay of thetrial court proceedings to review transcripts of the

hearings below to determine whether the trial court concluded that Hayes' plea of
double jeopardy was frivolous. Having received and reviewed those transcripts, this

Court so orders:

The denial of a plea in bar on double jeopardygrounds is directly appealable.

Patterson v. State, 248 Ga. 875 (287 SE2d 7) (1982). And, generally, while such an

appeal is pending, the State may not continue to prosecute the defendant. Griffin v.
State, 266 Ga. 115, 116 (1) (464 SE2d 371) (1995), overruled on separate grounds

Garza v. State, 284 Ga. 696 (670 SE2d 73) (2008); see also Chambers v. State, 262

Ga. 200,202 (3) (415 SE2d 643) (1992). But"ifthepleaof double jeopardy is found

to be frivolous, the filing of a notice of appeal by the defendant shall not divest the

trial court ofjurisdiction over thecase." (Citations and punctuation omitted.) Rielli v.
Oliver, 170 Ga. App. 699, 700 (318 SE2d 173) (1984). Under those circumstances,

"thefiling of a notice ofappeal merely deprives thetrialcourt of itspower to execute

the sentence." (Citation and punctuation omitted.) Strickland v. State, 258 Ga. 764,

765 (1) (373 SE2d 736) (1988). See also DeSouza v. State, 285 Ga. App. 201, 203

(645 SE2d 684) (2007).

In this case,the trial court's reasonsfor denyingHaynes's motion to dismiss on

double jeopardy grounds were not contained in the order but, as stated in the order,

LC number(s): 09MR00147
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"were particularized in Court on [October 8, 2010 and October 14, 2010] and the
Court's findings of fact and law are by reference made a part of [the] Order." Upon

reviewing those transcripts, wefind thatthecourt denied themotion onthemerits and

made no express finding that Hayes' motion to dismiss on double jeopardy grounds

was frivolous.

This Court therefore GRANTS Hayes' motion for an emergency stay ofthe trial

court proceedings.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta

NOV 1 7 2010
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the dayandyear last above written.

^^J^^^ii»*4^f^ , Clerk.



c

c

c

MOTIONS DOCKET

JUDGE n 9/ MOTION DOCKET NUMBER Mfo-li ' Q&

DATE: ifijtthO/d REC *:Q??f PAJD BY: Ms.^rtflaJJff'

CHARGE:

STYLE: x//' S Mt harnfitaf)\/. fen/sdrlZanX AJa/fQ^

ATTY. NT: L(HO S_ (. Horns ^ SQ
A_\ 363)1

ATTY. EE: JUt.si"^ €ri-ff»<f. &j.
Audrey; BlacfcfsK_r, hrsP £uf_n/i'scg.
Art_M _ \\oYn^OKii M«/^k_
_ktrd4 ~TI. Jqcfeod

LOWER CT. JUDGE: L \lad_OAf ""Bf.fog. , Mg^Hu.ji MW Sup C_
LOWER CT. CASE # #ab?£\/f7'f,f2'j
COUNTY: fat Jbh<**[. Cl*Jis**j £JjLffijJ(H, /iMJud' ~

BRIEFS FILED:

JUDGEMENT DATEVfl/O-Z/l6 (& JUDGMENT: QjL^^SLO

M.F.R. FILED: lO/o\f^!Q
REPONSES: /

N.O.I. FILED:



c

c

<_.

Court of Appeals
of the State of Georgia

ATLANTA, 0CT 25 2010

The Court ofAppeals hereby passes thefollowing order:

MD-11-06. MUHAMMAD v. DEUTSCHE BANK NATIONAL TRUST
COMPANY.

Ali S. Muhammad filed an emergency motion pursuant to Court of Appeals

Rule 40 (b) requesting an order to stay enforcement ofaWrit ofPossession issued by
the superior court in favor ofDeutsche Bank National Trust Company. He asserts that
his filing ofa "Motion to Vacate and Set Aside Order entered October 11, 2010
Granting Plaintiffs Motion for Summary Judgment and for a New Trial and/or
Hearing" acted as asupersedeas under OCGA §9-11-62 (b), and thus the trial court
erred in issuing the writ without ruling upon the motion. The filing ofamotion for
new trial acts as a supersedeas unless otherwise ordered by the court under OCGA §
9-11-62 (b), which, by its terms, does not apply to motions to vacate, to set aside or
for reconsideration. However, "[a] motion for new trial, byits very nature, would not
lie to rectify an erroneous grant ofsummary judgment." Blackwell v. Sutton, 261 Ga.
284, 284, n. 1 (404 SE2d 114) (1991). Accordingly, no issue of supersedeas arose
under OCGA §9-11-62 (b) from the filing ofMuhammed's motion, and he has failed
to state a ground for emergency relief under Rule 40 (b). Mohammad's motion is
therefore DENIED.
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Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta,

I certify that the above is a true exlract from
theminutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed theday andyear last above written.

Xtyt. Jfcdt^i******^ , Clerk.



^ Court of Appeals
of the State of Georgia

ATLANTA, NOV 2 2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-06. MUHAMMAD v. DEUTSCHE BANK NATIONAL TRUST

COMPANY.

Now before the Court is Ali S. Muhammad's motion for reconsideration ofthis

Court's order issued October 25, 2010, that denied her motion pursuant to OCGA §

9-11-62 (b) to stay the enforcement of the trial court's writ of possession entered
October 20,2010. Inthemotion forreconsideration, Muhammad fails to state abasis

for granting the motion for reconsideration under the standard set out in Court of
Appeals Rule 37 (e). Thus, the motion for reconsideration is hereby DENIED.

C

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta NOV 2 2010

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature andthe seal ofsaidcourt
hereto affixed the dayandyear last above written.

jfa ^*«j___»!__ clerk
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ATLANTA, December 13,2010

The Court ofAppeals herebypasses thefollowing order:

MD-11-07. THOMPSON v. THE STATE.

David Nathan Thompson has filed an "Emergency Motion to Stay Order of

Banishment." Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent

authority to issue emergency orders "as maybe necessary to preserve jurisdiction of

anappeal or to prevent the contested issue from becoming moot. Thispower shall be

exercisedsparingly." Having considered the motion, weconcludethat the emergency

relief sought by Thompson is not warranted. Accordingly, Thompson's motion is

hereby DENIED.

LCnumber(s):04SC16179
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C Court of Appeals
of the State of Georgia

C

ATLANTA, JAN 5 2011

The CourtofAppeals herebypasses thefollowing order:

MD-11-08. GOD'S CHURCH INTERNATIONAL FELLOWSHIP, INC. v.
EMBASSY NATIONAL BANK.

On January 4,2011, God's Church International Fellowship filed a motion for

emergency relief in this Court. Because the motion fails to satisfy the criteria set

forth in Court of Appeals Rule 40 (b), the motion is denied.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, JAN 5 2011
/ certify that the above is a true extractfrom

the minutes ofthe Court ofAppeals ofGeorgia.
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C Court of Appeals
of the State of Georgia

ATLANTA, February 22, 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-009. In the Interest of T. L., a Minor.

OnJanuary 28,2011, theJuvenile CourtofBrantleyCountyenteredtwo orders

in the above-captioned case: an "Order on Motion for Non-Reunification

(Permanency Planning Hearing Order)" and an "Order on Motion for Extension/

Permanency Order".

Counsel for the father ofT. L. has notified this Court that he intends to invoke

the provisions ofOCGA §9-10-150, providing acontinuance and stay for amember
oftheGeneral Assembly, "in order toprocure anextension of timefor filing aNotice

ofAppeal and/or an Application for Discretionary Appeal as toeach order referenced

above in this matter."

As a preliminary matter, we note that neither of the orders entered in the
juvenile court is subject to a discretionary application. The "Permanency Planning
Hearing Order" declares the terms of the plans under which DFACS is seeking
reunification or non-reunification, and orders that a petition for termination of

parental rights be filed within 90 days. That is not one ofthe enumerated instances
in OCGA § 5-6-35 (a) which must be pursued by discretionary application. Nor is
it a final judgment from which a direct appeal may be taken under OCGA § 5-6-34
(a), and in the absence of a certificate of immediate review, it cannot be appealed
through an interlocutory application under OCGA § 5-6-34 (b).

The second order, however, is subjectto direct appeal. In the Interest ofS. A.

W., 228 Ga. App. 197 (491 S.E.2d 441) (1997). The order here, like the order inS.
A. W., expressly places the children in the temporary custody ofthe Department of
Family and Children Services. There, we held that an interlocutory appeal procedure

LC number(s): 013-09J-103; 013-09J-104
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is not required to appeal such an order even though no final decision has been made,

and the order "is a final order from which a direct appeal will lie." Id. at 199 (1).

Counsel therefore may directly appeal the second order, and the first order will be

considered at the same time under the provisions of OCGA § 5-6-34 (d).

Therefore, pursuant to OCGA § 9-11-150, the time during which counsel may

file a notice of appeal in this matter is CONTINUED AND STAYED "the length of

any regular or extraordinary session of the General Assembly and during the first

three weeks following any recess or adjournment including an adjournment sine die

of any regular or extraordinary session."

CourtofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta, pro po 9(111
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
heretoaffixed the day andyear last above written.
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w Court of Appeals
of the State of Georgia

ATLANTA, MAR 2 2 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-10. WILLIAMS v. THE STATE.

Before this court is appellant's "Motion for Emergencies." The said motion is

hereby DENIED. See Court ofAppeals Rule 40 (b).

LC number(s): 06R124
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ATLANTA, APR 11 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-11. IN THE MATTER OF DERRICK LASHONE DUNN.

Pursuant to OCGA § 5-6-13 (a), Derrick Lashone Dunn seeks a writ of

supersedeas pending his appeal ofthe trial court's order, entered on October 4,2011,

finding him in criminal contempt ofcourt and ordering him jailed for an unspecified

period oftime for appearing late for the call ofan arraignment calendar, but before his

name was called. On October 5,2011, Dunn filed his motion for supersedeas bond,

which motion the trial court declined to hear. Dunn's notice of appeal followed. See

Martin v. Waters, 151 Ga. App. 149, 150 (2) (259 SE2d 153) (1979) (due process

requires that the accused be given an opportunity to be heard where the alleged act did

not occur in the immediate presence of the court).

Because this Court retains inherent power under Court ofAppeals Rule 40 (b)

to grant supersedeas to prevent an appeal from becoming moot, and so that we may

reach the merits of this matter, Dunn's motion for supersedeas and to preserve

jurisdiction is hereby GRANTED and Dunn shall be released from incarceration

instanter.

CourtofAppeals ofthe State ofGeorgia

40^$&. Clerk's Office, Atlanta, y\pp j y 2011
0;' .'>f\ ^i I certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

v] M

, Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, April 18, 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-11. IN THE MATTER OF DERRICK LASHONE DUNN.

On April 8, 2011, the trial court entered an order which vacated its April 4,

2011 order finding Derrick Lashone Dunn in criminal contempt ofcourt. This Court

on April 11,2011, granted Dunn's motion for supersedeas bond from the said criminal

contempt order unaware that the trial court had earlier vacated the same. Now

therefore, this Court's April 11,2011 order is hereby VACATED as moot.

t°: j/r- :s

LCnumber(s): 11CR17461

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, /\pR -J 3 2011

/ certify that the above is a true extractfrom
|| ;Lr 0 the minutes ofthe Court ofAppeals ofGeorgia.

''** no* ''£?' Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

, Clerk.
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^ Court of Appeals
of the State of Georgia

C

ATLANTA, JUN 1 3 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-12. GREENWOOD-FARMER et al. v. EMORY HEALTHCARE INC.
et al.

This Court having reviewed the Motion for Emergency Extension ofTime to
File Notice ofAppeal filed by SharonLynn Greenwood-Farmer and Randy C. Farmer
in this case, the motion is hereby DENIED.

LC number(s): 2011CV196037

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, JM|\| ] 3 2011

/ certify that the above is a true extract from
the minutes of the Court ofAppeals ofGeorgia.

Witness my signature andthe sealofsaidcourt
hereto affixed the day andyear lastabove written.

., Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN ] 4 m

The Court ofAppeals herebypasses thefollowing order:

MD-11-13. ALDEN v. THE STATE.

Mark Allen Alden has filed an Emergency Motion to Stay Lower Court

Hearing (a bond revocation hearing). Said motion is hereby DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta jy^ ^ . pnii
I certify that the above is a true extractfrom

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

., Clerk.
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^ Court ofAppeals
of the State of Georgia

c

ATLANTA, JUN 3 0 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-14. BOWEN v. ROTHSCHILD.

Maury Bowen"s Rule 40 (b) Motion in Emergency has been considered and is

hereby DENIED.

^•1
rie.'

k
11

f

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta, nm on omi

/ certify that the above is a true extract from
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

X£efy*#&^>" Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, AUG 1 5 2011

The CourtofAppeals herebypasses thefollowing order:

MD-11-015. Schroder v. Westchester Wiltshire Condominium Assoc, Inc. (Civil
Action File No. 2011CV204205 in the Superior Court of Fulton County).

Mary Schroderhas filedanemergency motion for supersedeas pursuant to Rule

40 (b) ofthe Rules ofthis Court asking that this Court order a stay ofthe order ofthe

Superior Court ofCobb County entered on August 11,2011 pending her appeal in the

above-referenced civil action. The superior court found that there was an immediate

and real threat of irreparable injury to the appellee condominium association and

Schroder's adjoining residents if the appellee was not allowed access to Schroder's

condominium unit in order to inspect for the cause of a continuing water leak and to

effectuate necessary repairs as authorized by the governing documents of the

Westchester Wiltshire Condominium Association and Georgia Law. The order also

provides that the appellee will restore Schroder's unit to paint ready condition upon

completion ofthe work as provided in the governing documents and that Schroder be

given 24 hours notice of the date and time that appellee will enter to inspect and

repair during normal business hours (9:00 a.m. to 5:00 p.m.).

Schroder contends she will endure unnecessary damage to her personal

property, such as the appellee failing to repair the walls where the work is performed.

She contends she had insufficient time to gather evidence to prove that there is not

a leak in her unit and that the leak originated in the roof, which has now been

repaired. She contends her downstairs neighbor has stated that his ceiling is no longer

leaking. She contends she has let appellee in her home in the past to repair alleged

leaks and that no leaks were found.

We conclude that a stay is not proper or necessary to protect Schroder's rights



C

C

during the pendency of the appeal. The source of any possible water leak needs to

be determined as quickly as possible; the trial court has ordered the appellee to restore

Schroder's unit to paint ready condition upon completion ofthe work as provided in

the governing documents of the association; and Schroder may seek other remedies

in the event that unforeseen problems occur.

Accordingly, Schroder's emergency motion is hereby DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, ^yg ^^ „qii
/ certify that the above is a true extract from

the minutesofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
heretoaffixedthe day andyear last above written.

JC/*^^ Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, AUG 1 6 2011

The Court ofAppeals hereby passes thefollowing order:

MD-11-015. Schroder v. Westchester Wiltshire Condominium Assoc, Inc. (Civil
Action File No. 2011CV204205 in the Superior Court of Fulton County).

Appellant Mary Schroder's motion for reconsideration ofthis Court's order of

August 15, 2011 is DENIED.

CourtofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta, AUG 1 6 2011
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedthe day and year last above written.

4%/£^^& Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, August 25, 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-015. Schroder v.Westchester Wiltshire Condominium Assoc, Inc. (Civil
Action File No. 2011CV204205 in the Superior Court of Fulton County)

It appearing the orderof this Court issued August 15, 2011, is incorrect dueto

aclerical error pertaining to the county name which should have read Superior Court

of Fulton County, it is hereby ordered that said attached hereto be SUBSTITUTED

therefor.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ^yg 25 2011
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
heretoaffixedthe day andyear last above written.eio ajjixea tne aay ana year last above v

, Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, AUG 25 2011

The Court ofAppeals hereby passes thefollowing order:

MD-11-015. Schroder v. Westchester Wiltshire Condominium Assoc, Inc. (Civil
Action File No. 2011CV204205 in the Superior Court of Fulton County).

MarySchroderhas filedanemergencymotionfor supersedeaspursuant to Rule

40 (b) of the Rules ofthis Court asking that this Court order a stay of the order of the

SuperiorCourt of Fulton County entered on August 11, 2011 pending her appeal in

the above-referenced civil action. The superior court found that there was an

immediate and real threat of irreparable injury to the appellee condominium

association and Schroder's adjoining residents if the appellee was not allowed access

to Schroder's condominium unit in order to inspect for the cause of a continuing

water leak and to effectuate necessary repairs as authorized by the governing

documents of the Westchester Wiltshire Condominium Association and Georgia

Law. The order also provides that the appellee will restore Schroder's unit to paint

ready condition upon completion ofthe work as provided in the governing documents

and that Schroder be given 24 hours notice of the date and time that appellee will

enter to inspect and repair during normal business hours (9:00 a.m. to 5:00 p.m.).

Schroder contends she will endure unnecessary damage to her personal

property, such as the appellee failing to repair the walls where the work is performed.

She contends she had insufficient time to gather evidence to prove that there is not

a leak in her unit and that the leak originated in the roof, which has now been

repaired. She contends her downstairs neighbor has stated that his ceiling is no longer

leaking. She contends she has let appellee in her home in the past to repair alleged

leaks and that no leaks were found.

£ We conclude that a stay is not proper or necessary to protect Schroder's rights
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during the pendency ofthe appeal. The source ofany possible water leak needs to
be determined as quickly as possible; the trial court has ordered the appellee to restore
Schroder's unit to paint ready condition upon completion ofthe work as provided in
the governing documents ofthe association; and Schroder may seek other remedies
in the event thatunforeseen problems occur.

Accordingly, Schroder's emergency motion is hereby DENIED.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta, AUG 2 5 2011
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature andthe seal ofsaid court
hereto affixed the day andyear lastabove written.

<X>/£fyJfr&^a*4*j%S-' ., Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 6 2011

The Court ofAppeals herebypasses thefollowing order:

MD-11-015. SCHRODER v. WILTSHIRE.

Following the denial ofher emergency motion under Rule 40 (b), Appellant'
second motion for reconsideration is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta SEP 6 2011

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaidcourt
hereto affixed the day andyear lastabove written.

, Clerk.
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SUPREME COURT OF GEORGIA
Remittitur, Case No. SI1C1906 Atlanta, August 23, 2011

The Honorable Supreme Court metpursuant to adjournment.

The following orderwas passed:
MARY SCHRODER v. WESTCHESTER WILTSHIRE CONDOMINIUM
ASSOCIATION, INC.

Upon consideration of the petition for certiorari filed to review the judgment
of the Court of Appeals in this case, it is ordered that the writ be hereby allowed
withdrawn.

All the Justices concur.
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SUPREME COURT OF THE STATE OF GEORGIA

Clerk's Office, Atlanta September 21, 2011

I hereby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia.

Witness my signature and the seal ofsaid Court hereto
affixed the day andyear last above written.

JltH C/- jHAfav ,Chief Deputy Clerk
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C Court of Appeals
of the State of Georgia

ATLANTA, AUG 26 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-001. In Re Nicholson.

Attorney Chris G. Nicholson has filed an emergency motion with this Court
seeking asupersedeas pending appeal ofan August 25,2011 (filed at 9:08 a.m.) order
of the State Court of Richmond County.

Inthatorder, the State Court explained thatNicholson hadfailed to appear and

explain at a hearing on a rule nisi that directed him to appear on August 23, 2011,
why he should not be held in contempt for unspecified conduct that occurred during

^ an August 2,2011 bench trial. In the August 25 order, the court held that "Nicholson
failed to appear, was not excused by the court, and, consequently, was summarily
found tobe indirect contempt because ofhis absence." The court imposed a sentence
that included 20 days incarceration to be suspended upon successful completion of
supervised, electronic monitoring, which was to begin no later than noon, August 25,
2011. The court also ordered Nicholson to pay a $500 fine to be suspended upon

proof of a charitable donation made no later than August 25, 2011 to one of two
humane societies, and it ordered him to write letters ofapology to three individuals

no later than September 5, 2011.

Nicholson filed a motion for supersedeas in the trial court at 10:55 a.m. on

August 25,2011 together with written notice ofintent to appeal the August 25,2011
order. At 12:13 p.m., that same day, the state court entered an order effectively
denying the motion for supersedeas and finding that Nicholson had violated the
sentence by failing to initiate electronic monitoring by noon that day and that

/ therefore, he should be immediately taken into custody and remain in confinement for
20 days. The court formally denied the motion for supersedeas on August 26,2011.



c

In his motion to this Court, Nicholson contends he will be done irreparable

harm unless this Court grant a supersedeas pending his appeal ofhis adjudication of

contempt.

Under the present circumstances, we followBinkley v. Flatt, 256 Ga. App. 263,

265 (568 SE2d 95) (2002), which held,

Under OCGA § 5-6-13, atrial court has no discretion to grant or refuse

a supersedeas in cases of contempt where the defendant has submitted

an application and written notice indicating her intention to seek an

appeal. "The plaintiffhaving complied with the provisions ofOCGA §

5-6-13, the trial court was without authority to delay its ruling until its

punishmentwas complete. The statute calls a mandatory halt as a matter

of right." Calvert Enterprises v. Griffin-Spalding County Hosp. Auth.,

197 Ga. App. 727, 728-729 (399 SE2d 287) (1990).

In order that the issues raised in Nicholson's appeal not become moot and to

preserve thejurisdiction ofthisCourt, seeGarlandv. Tanksley, 99 Ga. App. 201,207

(107 SE2d 866) (1959), we hereby GRANT themotion forsupersedeas andorder that
Nicholson be released INSTANTER. See also In re Hatfield, 290 Ga. App. 134,136

(658 SE2d 871) (2008) ("the properprocedure for preventing acontempt adjudication

from becoming moot is to obtain a supersedeas either from the trial court or, where

(as here) the trial court denies the request, from the appellate court.").
This supersedeas shall expire ifNicholson fails to file aproper notice ofappeal

in the trial court by 3:00 p.m. on Monday August 29, 2011.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, AUG 2 6 2011
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

, Clerk.
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C Court of Appeals
of the State of Georgia

<^

ATLANTA, SEP 6 2011

The CourtofAppeals herebypasses thefollowing order:

MD-12-02. ROBERTSON et al. v. EVERBANK et al.

Michelle Robertson's emergency motion for an order for supersedeas is

DENIED pursuant to Court of Appeals Rule 40 (b).

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta SEP 6 2011

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
heretoaffixed the day andyear last above written.

^^^^-^WMW^
, Clerk.
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C Court of Appeals
of the State of Georgia

C

ATLANTA, SEP 3 0 2011

The CourtofAppeals herebypasses thefollowing order:

MD-12-03. JONES v. DIXON.

Petitioner Kristina Jones filed a "Motion to Reinstate Order Granting

Supersedeas." Having considered the motion, it is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta, SEP 3 0 2011
/ certify that the above is a true extractfrom

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

., Clerk.



^ Court of Appeals
of the State of Georgia

ATLANTA, SEp 26 2Q11

The Court ofAppeals herebypasses thefollowing order:

MD-12-03. JONES v. STATE OF GEORGIA.

Petitioner Kristina Jones has filed an emergency motion for supersedeas.

Having considered the motion, it is hereby GRANTED. Pursuant to OCGA § 5-6-46

(a), the trial court is deprived of jurisdiction to take further proceedings towards

enforcement of the judgment superseded.1

C

CourtofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta, „rp n r pmi
/ certify that the above is a true extractfrom

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

*#M Clerk.

1See Williams v. Natalie Townhouses oflnman Park Condo. Assn., Inc., 182
Ga. App. 815, 817 (1) (357 SE2d 156) (1987) ("the law is . . . clear that a trial court
has no jurisdiction to undertake contempt proceedings to enforce a judgment thathas
been superseded by the payment of costs and the filing of a notice of appeal)
(emphasis in original).



^ Court of Appeals
of the State of Georgia

ATLANTA, SEP 27 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-03. JONES v. DIXON.

On September 26,2011, this Court granted Kristina Jones' s emergency motion

for supersedeas. LaReal Dixon subsequently filed amotion for reconsideration ofthat

order.

Jones sought emergency relief under Court of Appeals Rule 40. As stated in

subsection (a) ofRule 40, "[t]he notice of appeal as provided in OCGA § 5-6-34 (a)

. . . shall serve as supersedeas upon payment of all costs in the trial court by the

^W appellant." However, Court ofAppeals Rule 40 (b) provides "[i]n the exercise ofits
inherent power this Court may issue such orders or give such direction to the trial

court as may be necessary to preserve jurisdiction of an appeal or to prevent the

contested issue from becoming moot. This power shall be exercised sparingly."

Because Jones has not demonstrated that the reliefshe seeks is "necessary to preserve

jurisdiction of an appeal or to prevent the contested issue from becomingmoot," she

is not entitled to emergencyrelief. Accordingly, upon consideration ofthe pleadings,

weherebyGRANT themotionfor reconsideration andvacatethe September 26,2011

order.

C
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Court ofAppealsoftheState ofGeorgia
Clerk's Office, Atlanta, SEP 2 7 2011

/ certify that the above is a true extractfrom
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

, Clerk.
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C

Court of Appeals
of the State of Georgia

ATLANTA, QCT 6 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-04. PRUITT v. FEDERAL NATIONAL MORTGAGE ASSOCIATION

et al.

Alfredia Pruitt filed this emergency motion seeking an order that would stay

eviction proceedings pending her appeal of a writ of possession. The writ of

possession issued against Pruitt by the Superior Court of Gwinnett County required

that she pay into the court registry an amount equal to all sums found by the trial

court to be due for rent in order to maintain possession of the premises during the

pendency of any appeal. OCGA § 44-7-56 provides that where a dispossessory

judgment is entered against the tenant, as here, the trial court shall require the tenant

to make such payments if he or she pursues an appeal. OCGA § 44-7-56 also

provides that any appeal ofa dispossessory judgment must be filed within seven days,

and Pruitt did not file her appeal of the judgment of the court below, which was

reinstated on September 12,2011, until September 29,2011. As a result, Pruitt is not

entitled to maintain possession of the premises pending appeal, and her emergency

motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, QQJ 6 2011
/ certify that the above is a true extract from

the minutesofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, OCT 1 3 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-05. TROTTER v. AYERS et al.

Kyung Trotter filed an emergency motion to stay a hearing that apparently is

scheduledto take place this afternoon in the SuperiorCourt ofCobb County. Trotter

alleges that the hearing will concern matters ruled upon by the court below in its

"Final Order on Custody," which was entered on August 12, 2011. Trotter filed an

application for discretionary appeal of that order, which this Court granted on

October 4, 2011. Trotter was allowed ten days to file her notice of appeal with the

court below, meaning that her time to file a notice of appeal expires tomorrow, and

Trotter claims that she filed her notice of appeal on October 6, 2011.

While we do not know the matters to be considered at the scheduled hearing,

Trotter correctly notes that her filing of a notice of appeal would divest the court

below ofjurisdiction to alter its judgment in the "Final Order on Custody." Long v.

Long, 303 Ga. App. 215,217, n.2 (692 SE2d 811) (2010). We presume the trial court

understands that, if Trotter has, in fact, filed her notice of appeal, any modification

of the order that is subject of the appeal would be beyond the jurisdiction ofthe trial

court and a nullity. Because we trust that the trial court understands the limits of its

jurisdiction and will consider these limits before acting, we decline to stay the

hearing, which might well concern other matters as to which the trial court properly

may act. The emergency motion is therefore denied.



c Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta, ^j « „_ii
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe seal of saidcourt
hereto affixed the day andyear last abovewritten.

, Clerk.



MOTIONS DOCKET

JUDGE ft fS MOTION DOCKET NUMBER Mb"I^O b

DATE A_Z2______ REC#: SSfl PAJD BY: /, /_ JjU\f/d«(j} All,

CHARGE: Q(t.perr5ed(ni
STYLE. $cJA AsA/y v. JPMifas/MaaJuitfAlriS /4c/? e/.q/
atty. m.Uxd/Atcr ReJdlc/. //<nJ
Ll?t HckkA'¥• Assoc/gAr-r
g„. Hex </s/A*<r
Air**&, a* A/Ails'

ATTY. EE: S/lCfi^n taffl fjrn AH 6fan
Ai/cku/i kill,( iCayMS. PA AjCUeh i Gudk*, UJL

3#f1frAmitBirf.N&.Atl*(H. 3<&6± fotcHhL 3&36S
RtAusct WcfozJ Sheffield
UCoiauuul fkrKuxif &£ 3166, ****** 3****

LOWER CT. JUDGE:

LOWER CT. CASE ft 3.GA/ACV2d<fX(£
COUNTY: fj,£f^ fartttjVupluW/ Cuttf

BRIEFS FILED:

JUDGEMENT DATE: /p/lAd// JUDGMENT: /)^„o_K

M

REPONSES

N.O.I. FILED: '1

F.R. FILED: /o/llUofl (AQjUiUi^ /<>A7fal)

'/fr*>/1



C Court of Appeals
of the State of Georgia

c

ATLANTA, OCT 2 8 2011

The Court ofAppeals hereby passes thefollowing order:

MD-12-06. ASHLEY v. JPMORGAN CHASE BANK, N. A. et al.

On October 17, 2011, we issued an order denying Ruth Ashley's motion to

suspend the portion of an order entered by the Fulton County Superior Court

requiring her to make monthly payments into the court registry pending the outcome

of a lawsuit related to her right of possession over certain residential property.

Ashley has now filed a motion asking us to reconsider our earlier order. Ashley has

not shown that we overlooked any material fact, statute, or decision or that we

misconstrued or misapplied any controlling authority. Accordingly, Ashley's motion

for reconsideration is DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta,

I certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

eorgia
OCT 2 8 2011

fX/Ce^, v^^^»#«ii/' Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, 0CT 1 7 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-06. ASHLEY v. JPMORGAN CHASE BANK, N. A., et al.

The court below entered a temporary injunction in favor of Ruth Ashley,

staying certain dispossessory proceedings against her, but pursuant to OCGA §9-11-

65 (c), the court required Ashley to give security as a condition ofthe injunction. The

security that Ashley is required to give consists in part of an amount certain that she

must pay into the registry of the court below on the 15th day of each month. It

appears that Ashley has taken an appeal from the injunction, presumably to assert

some claim of error with respect to the requirement that she give security. In

connection with her appeal, Ashley has filed an emergency motion pursuant to Court

of Appeals Rule 40 (b), in which she asks this Court to suspend the requirement that

she continue to make monthly payments into the registry of the court below as a

condition of the injunction.

This Court may grant such emergency relief only when necessary to preserve

ourjurisdiction of an appeal or to prevent the issue presented on appeal from being

rendered moot. See Rule 40 (b). But in her emergency motion, Ashley does not show

that there exists any imminent danger that we will lose jurisdiction of her appeal or

that any issue to be presented in her appeal will become moot. In particular, Ashley

does not show — or even assert — that she is unable to pay an amount soon due to

be paid into the registry of the court below and that her inability to paythat amount

presents an imminent risk thather appeal will become moot. Consequently, Ashley
has failed to show the existence ofan emergency warranting reliefunder Rule 40 (b).

I. Equally important, inacase involving injunctive relief, like this one, the notice

of appeal does not act as a supersedeas, and the court below generally retains



C

jurisdictionto reconsider, modify, or stayits owninjunction. Cox v. Altus Healthcare

&c, Inc., 308 Ga. App. 28, 29 (1) (706 SE2d 660) (2011). It does not appear that

Ashley has made application to the court below to stay its requirement that she give
security pending appeal orto modify itsrequirement thatshe give security inlight of
anychanged circumstances rendering herunable topost thesecurity. Thecourtbelow

is in a better position to assess the facts relevant to any such application, and in the

absence of a showing that an application to the court below would be futile or that

time does not permit an application to the courtbelow, suchan application ought to

be presented first to the trial court.

For these reasons, the "Emergency Motion for an Order Granting Plaintiffs

Request for a Supersedeas" is DENIED.

Court ofAppealsoftheStateofGeorgia
Clerk's Office, Atlanta, nrr i i jmi
I certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

J££/&J^ , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, OCT 1 9 ?Qlf

The Court ofAppeals herebypasses thefollowing order:

MD-12-07. EASTVILLE DEV. CORP. et al. v. SUNTRUST BANK.

The appellants appeal from an order entered on July 12, 2011, which awarded

summary judgment to the appellee on its claim that the appellants guaranteed

repayment to the appellee of certain debts that now are in default. On the motion of

the appellee, the court below ordered the appellants to post a supersedeas bond in the

amount of$4,000,000. Ifthe appellants fail to post this bond, the appellee will be able

to enforce any presently enforceable provisions of the judgment below, but our

jurisdiction ofthe appeal will be unaffected. SeeHawn v. Chastain, 246 Ga. 723 (273

SE2d 135) (1980).

The appellants have filed an emergency motion requesting this Court to vacate

the order requiring them to post a supersedeas bond. Under Court ofAppeals Rule 40

(b), we may issue emergency orders to "preserve jurisdiction of an appeal or to

prevent the contested issue from becoming moot." Our power to issue emergency

orders "shall be exercised sparingly." Court of Appeals Rule 40 (b). Whether to

require a supersedeas bond and, if so, in what amount are matters committed

primarily to the trial courts. See OCGA § 5-6-46 (a). Because the inability or

unwillingness of the appellants to post the required bond will not affect our

jurisdiction of their appeal, we see no reason to exercise our limited powers under

Rule 40 (b) in this case. The emergency motion is DENIED.
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Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, _ . _ nnt.

OCT 1 9 2011
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

j£/llj&^& Clerk.
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{^ Court of Appeals
of the State of Georgia

ATLANTA, OCT 2 5 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-08. METRO ATLANTA TASK FORCE FOR THE HOMELESS, INC.
v. ICHTHUS COMMUNITY TRUST, et al.

The Metro Atlanta Task Force for the Homeless, Inc. appeals from an order of

the Superior Court of Fulton County, entered on October 17, 2011, in which the

superior court issued a writ of possession with respect to property now occupied by

the Task Force. The Task Force filed its notice of appeal on October 21,2011, and

on the same day, it appears that the superior court entered an order that purports to

vacate its October 17 order of dispossession. The record does not show whether the

order dated October 21 was entered prior to the filing of the notice of appeal. If this

order was entered after the filing ofa notice of appeal, of course, the order would be

a nullity because the superior court then was without jurisdiction to modify, amend,

or vacate its October 17 order of dispossession.

Also on October 21, and apparently without knowledge that the superior court

had entered an order that purports to vacate its October 17 order ofdispossession, the

Task Force filed two motions with the Supreme Court: an emergency motion to stay

the October 17 order of dispossession, which was filed in both redacted and

unredacted form; and a motion to seal the unredacted motion and certain exhibits to

the motion. After learning ofthe October 21 order that purports to vacate the October

17 order, the Task Force filed a motion to remand on October 24,2011. The Supreme

Court has determined that these motions are properly within the jurisdiction of this

Court, and the Supreme Court has transferred these motions to this Court for

disposition.
I
^r Because the superior court apparently has determinedthat its October 17order



{ ofdispossession should be vacated, because the superior court apparently attempted
to vacate its October 17 order by an order dated October 21, because there is some

uncertainty about whether the superior court entered its October 21 order before the

Task Force filed its notice ofappeal, andbecause it appears that the issues presented

in the appeal and in the several motions now pending before this Court would be

moot if the October 17 order were, in fact, vacated, we order as follows:

1. The motion to remand is GRANTED, and this appeal is remanded to the

superior court for the following purposes: (a) to determine whether the October 21

order vacating the October 17 order of dispossession was entered prior to the filing

of a notice of appeal and at a time when the superior court still had jurisdiction to

modify, amend, or vacate its earlier order, such that the October 17 order of

dispossession already has been vacated, and ifnot, to determine whether the October

17 order of dispossession now should be vacated; (b) to enter such other and further

orders as are appropriate; and (c) to conduct such other and further proceedings as are

C appropriate.

2. Because there is some uncertainty about whether the October 17 order of

dispossession has been vacated or is still in effect, the emergency motion to stay the

October 17 order is GRANTED IN PART, and such order is stayed until such time

as the superior court has the opportunity to make the determinations described in

Division 1 (a) of this Order and to enter an order setting forth such determinations.

If the Task Force is dissatisfied with these determinations, it may appeal from the

order setting forth such determinations by filing a notice ofappeal within seven days

of its entry.

3. The motion to seal the unredacted version of the emergency motion to stay

and to seal certain exhibits to such motion is GRANTED IN PART. The Clerk shall

put under seal the unredacted version of the emergency motion to stay, as well as

exhibits 2,20,21, and 22 to the motion. Such materials shall be maintained under seal

until 4:30 p.m. on Monday, October 31, 2011, at which time they shall be unsealed

without further order of this Court. Should any person having an interest in these

W materials desire that they not be unsealed, such person is directed to make a showing



L

to this Court why such materials should not be made available to the public, and such
person shouldmakesuch showing by filing amotionto maintainmaterials under seal

no later than 4:30 p.m. on Friday, October 28, 2011. To permit any such person to
timely make such amotion, counsel for the Task Force are directed, upon receipt of
this Order, to immediately notify any person who might reasonably be expected to
have an interest insuch materials, including any party that produced the materials in
discovery orpursuant to a subpoena ordesignated them as confidential pursuant to
any protective order, or their counsel of this Order.

4. To the extent that the pending motions request any other or further relief,
such motions are DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, r\rr or ^mi
/ certify that the above is a true extract from

the minutes of the Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear last above written.

Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, 0CT 2 6 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-09. PRUITT v. MERS/GMAC, et al.

The Superior Court of Gwinnett County issued a writ of possession to
dispossess Alfredia Pruitt ofcertain real property that she apparently now occupies.
She appealed directly from the entry ofthe writ ofpossession, and in connection with
that appeal, she filed an emergency motion with our Court on October 5, 2011, in
which she asked us to stay the writ pending appeal. We denied the emergency motion
because her appeal was untimely and because she had failed to post the security
required under OCGA §44-7-56. See Pruitt v. Federal National Mortgage Assoc,
MD-12-04 (Oct. 5, 2011). It appears that Pruitt then filed a new lawsuit in the
Superior Court, in which she sought, among other things, atemporary restraining
order to enjoin the execution ofthe writ ofpossession. The Superior Court, it appears,
denied the application for atemporary restraining order and dismissed the lawsuit.
Pruitt now appeals from the dismissal ofher new lawsuit, and in connection with that
appeal, she again seeks emergency relieffrom this Court, asking us in a"Motion Stay
of Execution Pending Appeal" to stay the writ of possession pending appeal and to
enjoin its execution.

The motion is DENIED. Considering both the motion and the various papers
that are attached to the motion —which include, it appears, some pleadings filed in
the court below and orders ofthe court below, materials obtained from some website,
pleadings and deposition transcripts in acase involving other parties in another state,
and some unidentifiable handwritten materials —we conclude that Pruitt has failed

C to show that her appeal has any meaningful likelihood ofsuccess on the merits or that



C

she is entitled to an injunction against her eviction pending appeal. Merely filing an

appeal from a judgment denying temporary injunctive relief is not enough to entitle

the appellant to that same reliefpending appeal, and it is not an appropriate exercise

of the limited emergency powers of this Court under Rule 40 (b) to grant such relief

in the absence of a showing that the appellant has some real likelihood ofprevailing

on the merits of her appeal. We also note that the Superior Court concluded that the

issuespresented in the lawsuit now on appeal were previously raised and decided in

the earlier case in which a writ of possession was issued, the case in which Pruitt

failed to timely commence an appeal.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, q^j 2g 2011
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixedthe day andyear last above written.

<*&u^ ^ Clerk.
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^ Court of Appeals
of the State ofGeorgia

ATLANTA, NOV 7 201)

The Court ofAppeals herebypasses thefollowing order:

MD-12-10. Doug.as Burgess v. Liberty County Superior Court et a..
Douglas Burgess filed an emergency motion pursuant to Court ofAppea.s Rule

lei:: TonanT?ction scheduied to take p,ace in the ** °f« «November 8,2011. Th,s mot.on „reiated ,o Burgess's application for discretionary
ppeal from asuperior court order affirming aBoard of Elections decision _

d.squal.fy 1™ from seeking and holding office in the Hinesviiie City Counci,. See

C Appeals in cases of election contests, however, are within the exclusive
appellate junsAcon of the Supreme Court. Ga. Const. 1983, Art. VI, §VI , I! (2)
Accordmgly, Application No. A12D0117 has been transferred to the Suprem Court
or d,spos,t,on. This reiated emergency motion is likewise TRANSFERRED to the

Supreme Court.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, N0V y 2Q||
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.

, Clerk.
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^ Court ofAppeals
of the State of Georgia

ATLANTA, NOV 1 4 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-11. MOCERI v. THE STATE.

Appellant in the above-referenced case filed a motion for discharge and

acquittal on the ground that his constitutional right to a speedy trial has been violated.

The trial court denied appellant's motion on November 10, 2011, and appellant filed

a notice ofappeal ofthat denial in the Superior Court ofAthens Clarke County on the

following day. On November 14, 2011, appellant filed an emergency motion in this

Court, requesting a stay ofhis trial, which had been set for the week ofNovember 14,

2011.

It is well settled that "a defendant may directly appeal from the pre-trial denial

of either a constitutional or statutory speedy trial claim." Callaway v. State, 275 Ga.

332, 333 (567 SE2d 13) (2002). Given that appellant has filed a notice of appeal of

the trial court's denial ofhis motion for discharge and acquittal in this matter, the trial

court is divested of jurisdiction. Accordingly, appellant's emergency motion is

granted, and all further proceedings are stayed while appeal of the trial court's

November 10, 2011 order is pending.

CourtofAppeals ofthe State ofGeorgia

jggjgts*. Clerk's Office, Atlanta, ^OV 14 2011
•f4fy'\ J3 ~^$fe
_y Wil ^ / certify that the above is a true extract from
Sol ' '§ w. igf
m. fk §1 the minutes ofthe Court ofAppeals ofGeorgia.
|\'f M

Xj^w^J^ Witness my signature andthe sealofsaidcourt
hereto affixed the day and year last above written.

^ ^^ ^^-^******^" ,Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, NOV 1 5 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-11. MOCERI v. THE STATE.

On November 14, 2011, this Court granted appellant's emergency motion to

stay his trial in light of the fact that appellant had filed a notice of appeal of the trial
court's denial of his motion for discharge and acquittal alleging a violation of his

constitutional right to a speedy trial. See Callaway v. State, 275 Ga. 332, 333 (567

SE2d 13) (2002) (holding that a defendant may directly appeal from the pre-trial

order of a constitutional speedy trial claim). On November 15, 2011, the State filed

a motion requesting that this Court dismiss the stay, arguing that because the trial
court's summary order found appellant's appeal to be frivolous, the court was not

required to allow a direct appeal. See Proveaux v. State, 198 Ga. App. 119, 120 (2)
(401 SE2d 12) (1990). Having considered the State's motion, it is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, f^jgy j 5 2011
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear last above written.

J&{4&^&'^^ , Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, NOV 15 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-12. IN RE NICHOLSON.

Attorney Christopher G. Nicholson has filed anemergency motion inthisCourt

seeking to stay a hearing scheduled for 2 p.m. on Tuesday, November 15, 2011. The
hearing is to show cause why Nicholson's notice of appeal should not be dismissed
due to an alleged failure to pay required costs pursuant to OCGA § 5-6-48 (c).

Nicholson contends before this Court that he has paid the relevant costs, which relate

to a notice of appeal that we instructed Nicholson to file when this Court granted a

^ prior emergency motion (MD-12-001).
The question of whether Nicholson has paid the costs required pursuant to

OCGA §5-6-48 (c) is a question offact for the trial court. As such, Nicholson seeks
relief in this court prematurely. See Court of Appeals Rule 40 (b) (i) (emergency

motions must explain why an order of this Court is necessary and why the requested
action is time sensitive). Should the trial court dismiss Nicholson's appeal, he may

directly appeal that decision to this court. See Smith v. Simpson, 231 Ga. App. 109
(497 SE2d 663) (1998). Accordingly, Nicholson's emergency motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, NOV 15 2011

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, N0V 2 9 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-13. DEBRA BYERS et al. v. SAVANNAH FOODS INDUSTRIAL, INC.
et al.

Zurich Services Corporation ("ZSC"), a defendant in the above-referenced
case, was denied summary judgment by the trial court on November 15, 2011.
Seeking to invoke the emergency powers ofthis Court under Rule 40 (b), ZSC now
requests leave to file an application for interlocutory appeal under seal today,
November 28, 2011. See Court of Appeals Rule 30 (e) ("No application for
interlocutory appeal shall be filed under seal unless counsel has moved the Court for
permission to file under seal and the Court has granted such motion.").

In its emergency motion, ZSC contends that the documents and exhibits that
will accompany acopy ofZSC's motion for summaryjudgment have been designated
as confidential by orders in related cases, and that the motion for summary judgment
and accompanying documents were filed with the trial court under seal. Thus, ZSC
argues that it is obligated "to maintain the confidentiality ofthe documents designated
as such and to file such documents under seal." ZSC's emergency motion for leave
to file its interlocutory appeal under seal is hereby GRANTED.
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/ certify that the above is a true extractfrom
the minutes ofthe CourtofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

Clerk



Court ofAppeals
ofthe State ofGeorgia

ATLANTA, DEC 2 7 2011

The Court ofAppeals herebypasses thefollowing order:

A12I0095. ZURICH SERVICES CORP. v. BYERS et al
MD-12-13. BYERS v. SAVANNAH FOODS INDUSTRIAL, INC., et al.

Zurich Services Corporation filed an application for interlocutory appeal in
which Zurich sought immediate review ofan order denying its motion for summary
judgment. Having reviewed and considered the application for interlocutory appeal
we DENY it. P '

On the day Zurich filed its application, it also filed an emergency motion in
which it sought leave of this Court to file the application, as well as the exhibits
attached to it,' under seal. Zurich explained in its emergency motion that some parts
of some of the exhibits - Zurich did not identify which parts or which exhibits -
were the subjects ofvarious protective orders, which required that they be filed under
seal. Based on our review of the emergency motion, and because time was short for
Zurich to file its application, this Court allowed Zurich to file its application and the
exhibits under seal, see Byers v. Savannah Foods Industrial, Inc., MD-12-13 (Nov.
29, 2011), but at the time we did so, we had not yet had an opportunity to carefully
review the application and exhibits.

We now have reviewed these materials, and we are not convinced that many
ifany, ofthem ought to remain under seal. As our Supreme Court has explained, "[i]n
the State of Georgia, the public and the press have traditionally enjoyed aright of

'Ten exhibits are attached to the application. One exhibit, however, consists
ofamotion for summary judgment and 48 additional documents that are attached to
the motion, and another exhibit consists ofareply briefand 17 additional documents

^, mat are attached.



access to court records. Public access protects litigants both present and future
because justice faces its gravest threat when courts dispense it secretly." Atlanta
Journal &Constitution v. Long, 258 Ga. 410, 411 (1) (369 SE2d 755) (1988)
Consequently, there is apresumption that "the public will have access to all court
records." Id. at 413 (3). See also In re Gwinnett County GrandJury, 284 Ga 510 511
(668 SE2d 682) (2008). Generally speaking, this presumption can be overcome only
by ademonstration that good Cause exists to seal court records and that this good
cause clearly outweighs the public interest in access to court records. Long, 258 Ga.
at 414 (3). See also Savannah College ofArt &Design, Inc. v. School ofVisual Arts
Inc., 270 Ga. 791, 792-793 (515 SE2d 370) (1999). Accordingly, we hereby
VACATE our earlier order granting the emergency motion for leave to file under

we now order as follows:

1•The application for interlocutory appeal and any other materials filed under
seal in connection with the application shall be kept under seal by the Clerk until five
o'clock on the afternoon of Friday, January 27, 2012, at which time the Clerk shall
unseal those records without further order of the Court.

2. Counsel for Zurich shall, upon receipt of this order, promptly notify all
interested persons, including any person who is aparty to the proceedings below (or
his lawyer), any person who produced any of the materials filed with this Court (or
his lawyer), and any person who designated any ofthe materials filed with this Court
as confidential (or his lawyer), of this order by telephone or in person. Counsel also
promptly shall send acopy ofthis order by facsimile, electronic mail, and overnight
or hand delivery to all such persons. Counsel also shall, upon request, provide any
interested person with adescription of the materials filed with this Court, one that is
detailed enough to permit such person to ascertain whether he might have an interest
in maintaining the confidentiality ofany such materials.

3. If any interested person desires that this Court keep any of these materials
under seal after January 27, 2012, such person shall file amotion to seal with this

, Court, no later than five o'clock on the afternoon of Friday, January 20, 2012. Any



C
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uhm.onmust.denttfy with specificity the materia, sought to be kept undersea!
ate sufficentgroundsfor keepings materia, undersea,, and be accompanied by'

an ev.denttary showing of such grounds for keeping the materials under seai

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, DEC 2 7 2011
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.

., Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, DEC 1 2M!

The Court ofAppeals hereby passes thefollowing order:

MD-12-14. AMERICAN MANAGEMENT SERVICES EAST, LLC et al v.
FORT BENNING FAMILY COMMUNITIES, LLC et al.

On November 30, 2011, Appellants in the above-referenced civil action filed
an emergency motion to stay the October 14, 2011 modification of an injunction
pending the appeal of that modification. For the reasons set forth infra, we hereby
GRANT a temporary stay of that modification.

On August 20, 2010, the trial court in this matter entered an injunction, which
provided inter alia that "[Appellees] shall not unilaterally remove [Appellants] from
the Fort Belvoir Project until such time as the Court has heard and decided the
declaratory judgment action in Count Two of PlaintiffsComplaint or until further
order of this Court." However, on October 14, 2011, the trial court modified its
August 10, 2010 order by removing the aforementioned language. Appellants filed
anotice ofappeal ofthe October 14,2011 order and filed this emergency motion after
unsuccessfully seeking a stay in the trial court.

In order to protect the appellants' rights and to maintain the status quo in this
matter, see Jackson v. Bibb County School Dist., 271 Ga. 18, 19 (515 SE2d 151)
(1999), we hereby GRANT atemporary stay of the trial court's October 14, 2011
order through December 19, 2011, at which time this Court will determine whether
to issue a permanent stay pending appellate review of that order. Given the
complexity of this matter, we direct both parties to fully brief whether apermanent
stay pending appellate review is warranted. Such briefs must be physically filed in
this Court by noon December 12, 2011.
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Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta, ggQ \ 2011
I certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.
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C Court of Appeals
of the State of Georgia

ATLANTA, DEC 1 6 2011

The Court ofAppeals herebypasses thefollowing order:

MD-12-14. AMERICAN MANAGEMENT SERVICES EAST, LLC et al. v.
FORT BENNING FAMILY COMMUNITIES, LLC et al.

Appellants filed an emergency motion to stay the trial court's modification of
an earlier injunction in the underlying declaratory judgment action. On August 20,
2010, the trial court entered an injunction which provided, in pertinent part, that
"[Appellees] shall not unilaterally remove [Appellants] from the Fort Belvoir Project
until such time as the Court has heard and decided the declaratory judgment action
in Count Two of Plaintiffs' Complaint or until further order of this Court."
Thereafter, on October 14,2011, the trial court modified that prior order by removing
the aforementioned language prohibiting Appellees' unilateral removal ofAppellants
from the project. After unsuccessfully seeking astay of that order in the trial court,
Appellants filed this emergency motion.

On December 1,2011, we granted atemporary stay ofthe trial court's October
14,2011 order, and directed the parties to fully briefthe issue ofwhether apermanent
stay pending appellate review ofthat order should be issued. Having considered the
parties briefs, we conclude that, in order to maintain the status quo and to ensure that
the contested issues in the underlying action do not become moot, Appellees'
emergency motion for astay ofthe October 14, 2011 order should be, and hereby is,
GRANTED. See Court of Appeals Rule 40 (b).

C



, Court ofAppeals ofthe State ofGeorgia
^ ^S_«^. Clerk's Office, Atlanta, DEC 16 2011

/ certify that the above is a true extract from
the minutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear last above written.

jAA!A&jfi&^ , Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, DEC 29 2011

The Court ofAppeals hereby passes thefollowing order:

MD-12-14. AMERICAN MANAGEMENT SERVICES EAST, LLC et al. v.
FORT BENNING FAMILY COMMUNITIES, LLC et al.

Appellees' Motion for Reconsideration of December 16, 2011 Order
Permanently Staying the Trial Court's October 14, 2011 Order Pending Appellate
Review is hereby DENIED.

C

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, DEC 2 9 2011

'f /c| ''% I certify that the above is a true extract from
' the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear last above written.

i_*4^*-^ , Clerk.$fyjfr<£^
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SUPREME COURT OF GEORGIA

Remittitur, Case No. S12C0812 Atlanta, February 27, 2012

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

FORT BENNING FAMILY COMMUNITIES, LLC et al. v. AMERICAN
MANAGEMENT SERVICES EAST, LLC et al.

Upon consideration of the petition for certiorari filed to review the judgment
of the Court of Appeals in this case, it is ordered that the writ be hereby writ
denied.

All the Justices concur.
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SUPREME COURT OF THE STATE OF GEORGIA

Clerk's Office, Atlanta March 13, 2012

I hereby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said Court hereto
affixed the day and year last above written.

Jlth< C' TMfav .Chief Deputy Clerk
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C Court of Appeals
of the State of Georgia

ATLANTA, JAN 1 1 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-15. HIGDON v. HIGDON.

Alex Higdon, pro se, filed an emergency motion requesting an order for

supersedeas providing that while his appeal of the trial court's order on motions for

contempt involving the legal and physical custody of the children is pending, the

temporary order's custody provisions should be reinstated. Higdon argues that ifthe

final order remains in effect during appeal, numerous contested custody issues will

"remain moot."

First, OCGA § 5-6-35 (k) provides: "Where an appeal is taken pursuant to this

Code section for a judgment or order granting nonmonetary relief in a child custody

case, such judgment or order shall stand until reversed or modified by the reviewing

court unless the trial court states otherwise in its judgment or order." Accordingly,

the final order will remain in effect during the pendency of the appeal.

In addition, Higdon has failed to show any emergency regarding the healthcare

for his children that would meet the requirements for a Rule 40 (b) emergency

motion. Accordingly, that motion is DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, JAN 11 2012
/ certify that the above is a true extract from

the minutesofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

, Clerk.
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C Court of Appeals
of the State of Georgia

c

ATLANTA, jAN ^2 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-16. In the Interest of Jacob Robert Lee, a child.

On December 29, 2011, the Fannin County juvenile court transferred this

case arising from a July 2011 motor vehicle accident to Fannin County Superior
Court on the ground that Lee, who was sixteen years old at the time of the
accident, should be tried as an adult for crimes including first-degree vehicular
homicide, driving under the influence, and reckless driving.

On January 9, 2012, Lee filed his notice ofappeal from thejuvenile court's
order to transfer. On January 12, Lee filed this emergency motion to stay

proceedings, including any presentment ofthe case to a grand jury.

Lee has not shown to the satisfaction of this Court that any action is

necessary. See Rule 40 (b). Accordingly, Lee's emergency motion is DENIED.

Court ofAppeals ofthe StateofGeorgia
Clerk's Office, Atlanta, jA^j -(2 2012
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal of saidcourt
hereto affixed the day andyear lastabove written.
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^ Court of Appeals
of the State of Georgia

c

ATLANTA, FEB 1 3 2012

The Court ofAppeals hereby passes thefollowing order:

MD-12-17. HAWK v. BAXTER et al.

Proceeding pro se, Danny Hawk has filed in this court an "Emergency Petition
for Writ ofMandamus" against Judge Jerry W. Baxter ofthe Superior Court ofFulton
County and against the Clerk ofthe Superior Court ofFulton County. Hawk's motion
fails to meet the standard for emergency relief set forth in Court ofAppeals Rule 40

and is hereby DENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta, ppg j^ 2Q]7
/ certify that the above is a true extract from

the minutes of the Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.
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^ Court of Appeals
of the State of Georgia

ATLANTA, FE3 13 2012

The Court ofAppeals hereby passes thefollowing order:

MD-12-18. METRO ATLANTA TASK FORCE FOR THE HOMELESS, INC.
v. ICHTHUS COMMUNITY TRUST, et al.

Beforethis Court is the"SecondEmergency Motion forSupersedeasandStay"

filed by the Metro Atlanta Task Force for the Homeless, Inc. (the "Task Force") on
February 10, 2012. For the reasons discussed below, the motion is hereby
GRANTED.

On February 9,2012, the superior court issued awrit ofpossession with respect
to the facility now occupied by the Task Force. Among other things, the superior
court ordered that: (1) the Task Force, including its officers and directors, shall vacate
the facility by no later than 12:00 p.m. on February 15, 2012; (2) the homeless men
and resident managers residing at the facility shall be entitled to remain there subject
to the transition plans ofUnited Way ofMetropolitan Atlanta ("United Way"); (3) all
furniture, fixtures and equipment shall remain in the facility through and including
August 31, 2012, for the benefit of the homeless men and resident managers; (4)
Defendant Premium Funding Solutions, LLC ("Premium Funding") shall make
arrangements with United Way or its designees to manage and operate the facility as
a homeless shelter consistent with theterms oftheorderthrough no later thanAugust

31, 2012; and (5) the Reverend Dr. Darrell Elligan shall serve as the court-appointed
monitor to report on the progress ofthe case. The superior court reserved ruling on
any claims by Premium Funding for rent, utilities, or other expenses.

Additionally, in its February 9, 2012 order, the superior court stated that it
believed that its order was not directly appealable to this Court as a final order under

W OCGA § 5-6-34 (a) (1), but rather was interlocutory in nature. The superior court



L
then proceeded to grant the Task Force a certificate of immediate review under
OCGA § 5-6-34 (b) "only as to the issues of United Way presently operating the
facility and as to the closing ofthe facility by August 31, 2012." The superior court
stated that itwas not granting acertificate ofimmediate review "astothe requirement
that [the Task Force and its officers and directors] vacate the facility by 12:00 p.m.
on February 15, 2012." Lastly, the superior court stayed enforcement ofits order
until any appeal had been resolved, except for the requirement that the Task Force
and its officers and directors vacate the facility by the aforementioned deadline.

On February 10, 2012, the Task Force filed a notice ofappeal in the superior
court seeking to appeal directly from the February 9, 2012 order. In its notice of
appeal, the Task Force asserted that the superior court's language in the February 9,
2012 order denying a certificate of immediate review and stay with respect to the
dispossessory aspects of its ruling was ineffective. The Task Force further asserted
that the superior court's order was directly appealable as afinal order on all rights of
possession to the subject property; as a decision refusing (by dissolution) an
interlocutory injunction; or pursuant to the previous emergency order entered by this
Court on October 25, 2011.

Also, on February 10, 2012, the Task Force filed a motion with this Court,
pursuant to Court ofAppeals Rule 40 (b), seeking an emergency grant ofsupersedeas
and stay ofthe superior court's February 9, 2012 order dispossessing the Task Force
and its officers and directors from the facility. It is that emergency motion which is
currently pending before this Court for review.

Under Rule 40 (b), "[i]n the exercise of its inherent power this Court may issue
such orders or give such direction to the trial court as may be necessary to preserve
jurisdiction ofan appeal or to prevent the contested issue from becoming moot." To
maintain the status quo and to ensure that the contested issues in the underlying
action do not become moot, we conclude that the Task Force's emergency motion
should be, and hereby is, GRANTED. Accordingly, the superior court's February 9,
2012 order dispossessing the Task Force and its officers and directors from the

L facility shall be stayed, until such time as this Court resolves the appeal filed by the
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Task Force, either on the merits or on procedural grounds. Nothing in this order shall

be construed as a ruling on the issue ofwhether the superior court's February 9,2012

order is subject to direct appeal as asserted by the Task Force in its notice of appeal.

Court ofAppeals ofthe State ofGeorgia
i^Sf™*^*,. Clerk's Office, Atlanta, __,-, , „ on,0

0SL^k ' ''ffl ^t^rJ, x«£ I certify that the above is a true extract from
^ Id * ill ?^e minutes ofthe Court ofAppeals ofGeorgia

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

JjfcjZu Jffd2^&**9***^r' , Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, APR 5 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-18. METRO ATLANTA TASK FORCE FOR THE HOMELESS INC
v. ICHTHUS COMMUNITY TRUST, et al.

On February 13,2012, this Court granted the "Second Emergency Motion for
Supersedeas and Stay" filed by the Metro Atlanta Task Force for the Homeless, Inc.
("the Task Force.") The purpose ofthis Court's emergency order was to preserve the
status quo until such time as this Court resolved the appeal filed by the Task Force
concerning adispossessory action. This Court granted the Task Force's application
for interlocutory appeal on March 8, 2012. And, thereafter, the Task Force filed its
notice ofappeal with the trial court.

On February 14,2012, one ofthe appellees, Premium Funding Solutions, LLC,
("Premium Funding") filed amotion with the trial court requesting that the court
direct the Task Force to pay reasonable rent and utilities into the registry ofthe court
pursuant to OCGA §44-7-56. The trial court has yet to schedule ahearing on the
motion. Assuming that the "superior court may be operating under the belief that it
is prevented from acting" on the motion because of this Court's emergency order,
Premium Funding filed an emergency motion with this Court seeking a"clarification"
ofwhether our emergency order prohibited the trial court from considering Premium
Funding's pending motion for rent.

This Court's Rule 40 (b) emergency powers are extremely limited. Rule 40 (b)
provides, in relevant part, that we may only issue "such orders or give direction to the
trial court as may be necessary to preserve jurisdiction ofan appeal or to prevent the
contested issue from becoming moot." Whether the trial court may order the Task

(^ Force to pay reasonable rent pursuant to OCGA §44-7-56 pending the appeal is a



c

matter that the trial court must determine by applying the applicable law of

supersedeas to the facts of this case. Since the trial court has issued no ruling onthe
pending motion, Premium Funding has not shown us that exercising our inherent
power on this matter would preserve a contested issue in a matter that is ripe for

appellate review inthis Court. Further, this Court isnot authorized to issue advisory
opinions. See Huffv. Harpagon Co., 286 Ga. 809, 811 (2) (692 SE2d 336) (2010).

Consequently, Premium Funding's motion for a clarification of our previous
emergency order is hereby DENIED.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta, APR 5 2012

/ certify that the above is a true extract from
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedthe day andyear last above written.

., Clerk.



^_ v MOTIONS DOCKET

JUDGE # 7/ MOTION DOCKET NUMBER /WA^/_ "/9
DATE: SJtbJkOIX REC #: 5fl?/ PAID BY: C^efiburp T/Qn tij

#

CHARGE: 7_ _V_y Tsijuhclttm

c

STYT.R- Cm* *f A+LiJb il M'thf Tjcnfotfet Q/

ATTY. NTT. NT: /l(AJg)C b. Iftlfl, 2S?•W &tt**A 6gx«, <£y.
_ft_H_rl^ jW<-<} LLP _________

7li_ foruM,,' S„<<oo
3196 WWsi„PEwy, A_) 30317

ATT_.EE: A. Ut Jftf£, Sa. , „/r« Q(«V. >£r?
?_ri_r___i ; out-.: P,C. '

M 3fl3-9

LOWER CT. JUDGE: Afj/n /{nLasJa. le^ iluJfa TuILaI USufi Lt
LOWER CT. CASE # J ' JdlhClS lQ<i'&6t ' '
COUNTY: ^!tMo*f C^+f •£»?*****• Ciu/lt

BRJEFS FILED:

jSAZp&Aju ~?//*a/^6 /--

JUDGEMENT DATE:3JlHl^>/^ JUDGMENT:Jj7_______

M.F.R. FILED:__724/______
REPONSES: ^/g /zo /^

N.O.I. FILED:



C

Court of Appeals
of the State of Georgia

ATLANTA, MAR 14 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-19. CITY OF ATLANTA v. VICTOR BENNETT, et al.

On March 9,2012, the Superior Court ofFulton County entered a Permanent

Injunction and Judgment against the City of Atlanta ("the City") in the underlying
lawsuit involving allegations that cheating occurred in the City's 2010 examination

of firefighters for promotion to the rank ofLieutenant. On March 13, 2012, the City
filed a Notice of Appeal, seeking appellate review of the trial court's decision. The

City has also filed the instant emergency motion for supersedeas to stay the
i permanent injunction during pendency of the appeal.

The trial court's permanent injunction mandates that "[a]ll candidates who

scored 90 or higher on the 2010 written examination shall be removed from

provisional Lieutenant status effective March 15,2012[,]" and that those candidates
shall be replaced by certain listed candidates who scored between 60 and 62 on the
2010 written examination. TheCityargues thatifthepermanent injunction isallowed

to take effect on March 15, 2012, five firefighters will lose their jobs, and seven

others will receive a judicially mandated promotion out of turn and ahead of others

qualified for merit based promotion. The City thus contends that a stay from the
permanent injunction is necessary to preserve the status quo and prevent irreparable
injury to the City pending appellate review. We agree.

Under OCGA § 9-11-62 (a), an injunction is not automatically stayed until an

appeal is taken or during the pendency of an appeal. "The burden rests upon the
appellant to obtain such order as will protect [its] rights and preserve the status quo



c
during the pendency of the appeal." (Citations and punctuation omitted.) Clarke v.

Atlanta, 231 Ga. 84, 84-85 (200 SE2d 264) (1973). When the action that is the

subject of the injunction in fact takes place, the grant or denial of the injunction

becomes moot. See Jackson v. Bibb CountySchool Dist., 271 Ga. 18, 19 (515 SE2d

151) (1999). To prevent an appeal from becoming moot, a supersedeas must be

obtained from the trial court, or from an appellate court in the event the trial court

refuses to grant a supersedeas.1 See id.; Padgett v. Cowart, 232 Ga. 633, 634 (208

SE2d 455) (1974). OCGA § 9-11-62 (e) authorizes this Court "to suspend, modify,

restore,or grant an injunctionduring the pendency ofan appeal or to makeany order

appropriate to preserve that status quo[.]" Moreover, Courtof Appeals Rule 40 (b)

allows this Court to "issue such orders ... as may be necessary to preserve

jurisdiction of an appeal or to prevent the contested issue from becoming moot."

It appears that a supersedeas is necessary to preserve the statusquoduring the

pendency of the appeal in this case. Therefore, the City's emergency motion to stay

the trial court's Permanent Injunction and Judgment entered on March 9, 2012, is

GRANTED.

Court ofAppealsofthe StateofGeorgia
Clerk's Office, Atlanta |̂ AR 1 4 2012

/ certify that the above is a true extract from
the minutes ofthe CourtofAppealsofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixedthe day andyear last above written.

, Clerk.

1The City sought a supersedeas from the trial court, but the trial court
/ denied the City's motion. The City thereafter filed the instant emergency motion

seeking supersedeas relief from this Court.
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Court of Appeals
of the State of Georgia

ATLANTA, AP* 4 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-19. CITY OF ATLANTA v. VICTOR BENNETT, et al.

The City of Atlanta ("the City") has filed a notice of appeal seeking this
Court's appellate review of the trial court's entry of a Permanent Injunction and
Judgment in this case involving allegations that cheating occurred in the City's 2010
examination of firefighters for promotion to the rank of Lieutenant. On March 14,
2012, this Court granted the City's emergency motion to stay the trial court's
injunction and judgment pending the appeal. On March 26, 2012, appellees filed a
motion for reconsideration, requesting that the stay be lifted ormodified to allow the
employee re-testing process to proceed as ordered in the trial court's injunction and
judgment. Appellees' arguments for lifting or modifying the stay are based upon
contested issues that are subject to challenge and resolution in the appeal. Upon
review and consideration of appellee's motion for reconsideration, we remain
convinced that the stay is necessary to preserve the status quo pending this Court's
appellate review in this case. Accordingly, appellees' motion for reconsideration is
hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta APR / pnii
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature andthe seal of saidcourt
hereto affixed the day andyear last above written.

jfc&s&ewUfiS' Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 15 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-20. CITY OF ATLANTA v. VICTOR BENNETT, et al.

On March 13, 2012, the City of Atlanta ("the City") filed a notice of appeal,

along with an emergency motion for supersedeas to stay a permanent injunction

entered by the Superior Court of Fulton County on March 9, 2012, in the case

involving allegations that cheating occurred in the City's 2010 examination of

firefighters for promotion to the rank of Lieutenant. OnMarch 14, 2012, this Court

granted the City's emergency motion for supersedeas.

Subsequent to the issuance of this Court's order on the City's emergency

motion, Lieutenants Carlos Barham, Detric Cummings, Derrick Dabney, William

Edwards, and Royce Turner of the City of Atlanta Fire Rescue Department

(designated as "Aggrieved Parties")1 filed the instant emergency motion, seeking to

1The Aggrieved Parties were not named as parties in the underlying lawsuit.
They nevertheless claim the right to appear in the City's appeal pursuant to OCGA
§ 5-6-1, providing that

[w]hen a case is set for a hearing before the Supreme Court or the

Court of Appeals andthere are parties besides the plaintiffs and

defendants, whether shown by the record or not, who have a direct

interest in its result, upon the interest being made to appear the court

shall allow the other parties to appear by counsel on equal terms with

/ the parties directly before the court.
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c

join in the City's request for supersedeas relief. Since the City's emergency motion

has been granted and a stay of the injunction is in effect, the Aggrieved Parties'

emergency motion is DENIED AS MOOT.

Court ofAppealsoftheState ofGeorgia
Clerk's Office, Atlanta ^ -j 5 2012
/ certify that the above is a true extract from

the minutes ofthe Court ofAppealsofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixedthe day andyear last above written.

, Clerk.

(Punctuation omitted.)
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 1 6 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-21. DILLARD-WINECOFF, LLC. v. INTERBANK/BRENER

BROKERAGE SERVICES INC., et al.

On March 8, 2012, the Superior Court of Fulton County entered a Notice

scheduling aMarch 19,2012,hearingconcerning sanctionsagainstDillard-Winecoff,

Inc. ("Dillard"). OnMarch 16,2012, out-of-state counsel forDillard filed the instant

emergency motion, requesting that this Court issue an "emergency appeal" prior to

the Superior Court's sanctions hearing. Since Dillard's counsel is not licensed to

practice in Georgia, Dillard simultaneously filed a motion for courtesy appearance.

As an initial matter, the Clerk ofthis Court has indicated that Dillard's motion

for courtesy appearance was not accompanied by the requisite $30 filing fee. See

Court of Appeals Rule 9 (c). Nevertheless, having reviewed the merits of Dillard's

emergency motion, we conclude that it fails to meet the requirements Court of

Appeals Rule40(b). Dillard contends thatanemergency appeal is necessary toprove

its defense at the March 19, 2012 sanctions hearing. However, such is not a valid

ground upon which this Court is authorized to exercise its power under Rule 40 (b),

which allows this Court to "issue such orders ... as may be necessary to preserve

jurisdiction of an appeal or to prevent the contested issue from becoming moot."

Therefore, Dillard's motion for an emergency appeal is DENIED.
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C

Court of Appeals of the State of Georgia

ATLANTA, APR -6 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-22. RICHARD et al. v. PERENNIAL PROPERTIES MANAGEMENT,

INC.

Appellant Laurance Richard filed anemergency motion inthisCourt, pursuant
to OCGA § 5-6-46 (e) and Court of Appeals Rule 40 (b), asking this Court to issue
an order granting supersedeas pending his appeal of an order of the State Court of
Fulton County. In the order, the court ordered Richard topay $3,335.50 (representing
one halfof$6,671 inpast due rent, court costs, and other fees) into the registry ofthe
court by 12:00 noon on April 5, 2012, and stated that, ifRichard failed to timely pay
that amount, the court would issue a Writ ofPossession instanter upon application of
the appellee, Perennial Properties Management, Inc. When Richard failed to pay the
amount due by noon on April 5, the Fulton County Magistrate Court issued aWrit of
Possession granting the appellee immediate possession of the premises.

In his emergency motion, Richard asks this Court to stay the trial court's orders
pending his appeal so that he may remain in possession ofthe premises.

Under OCGA § 44-7-56, "[i]fthe judgment of the trial court is against the
tenant and the tenant appeals this judgment, the tenant shall be required to pay into
the registry ofthe court all sums found by the trial court to be due for rent in order to
remain in possession of the premises." Pursuant to this statutory authority, the
supersedeas arising from Richard's notice of appeal was conditioned on his
compliance with the trial court's order to pay past due rent into the court's registry.
See Mitchell v. Excelsior Sales &Imports, 243 Ga. 813, 815-816 (2) (256 SE2d 785)
(1979). Because he failed to comply, he is not entitled to remain in possession ofthe
premises pending appeal, and this Court must DENY his emergency motion.
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 9 2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-23. ESHUN et al. v. FEDERAL HOME LOAN MORTGAGE
CORPORATION.

The Superior Court ofRockdale County granted Federal Home Loan Mortgage
Corporation's motion for a writ ofpossession. John Eshun, Toi Eshun and others
(hereinafter "the Eshuns") have filed amotion, pursuant to Court ofAppeals Rule 40
(b), asking this Court to stay that judgment pending an appeal. Because the Eshuns
have failed to show that they are entitled to relief pursuant to Rule 40 (b), their

motion is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta, ^ g ^
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe sealofsaidcourt
hereto affixed the day andyearlast above written.

^X/^^^M^^4^^ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, M22

The Court ofAppeals herebypasses thefollowing order:

MD-12-23. ESHUN et al. v. FEDERAL HOME LOAN MORTGAGE
CORPORATION.

John Eshun, Toi Eshun and others (hereinafter "the Eshuns") have filed a
motion for reconsideration ofthis Court's order issued May 9, 2012. The Eshuns'
motion for reconsideration is hereby DENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta, MAY 2 2 2®f_
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the minutes of the Court ofAppeals ofGeorgia.
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c

Court of Appeals
of the State of Georgia

ATLANTA, July 16,2012

The Court ofAppeals herebypasses thefollowing order:

MD-12-24. KENDRICK DEMONE JACKSON v. THE STATE.

Pursuant to Court ofAppeals Rule 40 (b), Kendrick Demone Jackson has filed
an emergency motion to stay the trial of his case, which has been specially set to
commence on July 16,2012. On July 3,2012, Jackson filed aplea in bar and motion
to dismiss based, inter alia, on an alleged violation of his constitutional right to a
speedy trial, and the trial court held a hearing on his motion on July 12, 2012, at
which time the motion was denied in an oral ruling from the bench. Jackson filed a
notice ofappeal, and the next day the trial court issued awritten order denying the
motion, specifically finding that the motion was frivolous and for the purpose of
delaying the trial in this case. Accordingly, the trial court ordered Jackson's trial to
begin on July 16, 2012 at 9:30 a. m., further noting that if Jackson is convicted,
sentencing would be postponed pending the appeal ofthe denial ofhis plea in bar.

It is well established that if, as in this case, thetrial court finds theplea inbar
based on constitutional speedy trial grounds or aplea based on double jeopardy to be
frivolous, the trial court is not divested ofcomplete jurisdiction in the case during the
appeal of the denial ofthe plea, but only the jurisdiction to execute any sentence
resulting from the trial. E.g., Strickland v. State, 258 Ga. 764 (373 SE2d 736) (1988);
DeSouza v. State, 285 Ga. App. 201 (645 SE2d 684) (2007); Rielli v. Oliver, 170 Ga.
App. 699, 700 (318 SE2d 173) (1984). Jackson argues, however, that this well
established law does not apply here because the trial court did not announce in its
initial oral ruling that the plea was frivolous and did not make this finding until after
the notice ofappeal had been filed and ithad been divested ofjurisdiction. However,
this argument is unavailing. "[A] trial court may amend its order denying aplea of
former jeopardy, nunc pro tunc, to find the plea dilatory and frivolous, even though
the notice of appeal has been filed. Filing anotice of appeal may deprive acourt of
its power to execute the sentence but it does not supersede every other activity ofthe
court." Strickland, 258 Ga. at 765.

Based onthe foregoing, Jackson's emergency motion is DENIED.
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4^ Court of Appeals
of the State of Georgia

ATLANTA, JUL 17 2012

The Court ofAppeals hereby passes thefollowing order:

MD-12-25. IN THE INTEREST OF A. S. W., a child.

This Court having received a notice of expedited appeal on July 17, 2012,
together with acertified copy ofan order denying waiver ofnotice under the Parental
Notification Act, OCGA § 15-11-110 et seq., the juvenile court IS HEREBY
DIRECTED that the record and transcript of the hearing be transmitted to and
received by this Court within 5days from the date of filing the notice of appeal with
this Court. Given that the fifth day falls on aSunday, in accordance with the Rule 45
(b) ofthis Court, the time is extended to the next business day, i.e., Monday July 23,
2012. It is FURTHER ORDERED that the record of the juvenile court shall be
certified by the clerk of the juvenile court and transmitted to this Court under seal.
See Rule 45 (d).

We also remind the appellant that an enumeration oferrors shall be filed within
the time period for the filing of the record. If abrief is desired, it shall also be filed
within the time period for the filing of the record. No filing fee is required. See Rule
45 (c).

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta, JUL 17 2012
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.
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c

Court of Appeals
of the State of Georgia

ATLANTA, M)B "i U _.u iZ.

The Court ofAppeals herebypasses thefollowing order:

MD-12-26. JOHNSON et al. v. HALEY et al.

Jackie and Adlisa Johnson have filed an "Emergency Motion to Stay" pursuant
to Court ofAppeals Rule 40 (b), which provides this Court with the inherent authority
to issue emergency orders "as may be necessary to preserve jurisdiction ofan appeal
or to prevent the contested issue from becoming moot. This power shall be exercised
sparingly." The relief sought in the instant case is not warranted. Accordingly, this
motion is hereby DENIED.
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